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CERTIFIED QUESTIONS 





The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the cases are digested 
from the opinions of the boards of review. 





UNITED STATES, Appellant v. WILLIAM 
JOSEPH TAYLOR, private, U. S. Marine 
Corps, Appellee. 

The accused was convicted of absence without 
leave and disobeying a superior officer. On 
review the supervisory authority modified the 
findings of guilty of disobeying a superior officer 
so as to find the accused guilty of the lesser 
included offense of failure to obey a lawful 
order. He approved the sentence, however, as 
mitigated by the convening authority. 

“After pleas of not guilty were entered at the 
trial, the prosecution adduced service record 
book entries to prove the periods of absence 
without leave and that the accused failed to obey 
straggler’s orders. Two of these entries were 
dated 7 July 1954, one 10 April 1954 and one 
12 March 1954. Each and every one of them 
was signed by the convening authority. The 
charges were verified under the date of 14 June 
1954. The convening authority acknowledged 
receipt of the verified charges under the date 
of 29 June 1954. The appointing order was 
dated 13 July 1954 and the referral for trial is 
under date of 15 July 1954. According to the 
entries themselves, therefore, it appears that 
the convening authority made the last two en- 


tries in the service record book after he had 
received the verified charges. 

“The commanding officer making such entries 
is required to know or to ascertain through cus- 
tomary and trustworthy channels of informa- 
tion the truth of the facts or events recorded. 
United States v. Masusock, 1 USCMA 32, 1 CMR 
32. Thus, without being called to the stand, the 
commanding officer became the sole witness for 
the prosecution and, under the circumstances 
of this case, it is considered that reasonable men 
would impute to him a personal feeling, interest 
or bias in the outcome of the prosecution. It is 
not necessary to determine that these facts 
establish actual personal interest. 

“Any person with other than an official inter- 
est in the outcome of a prosecution is an ac- 
cuser, and when the commanding officer be- 
comes an accuser it is mandatory that he shall 
not convene the court (Uniform Code of Mili- 
tary Justice, Article 1 (11) and Article 23 (b) ; 
United States v. Gordon, 1 USCMA 255, 2 CMR 
161). 

“In view of the foregoing the proceedings, 
findings and sentence are invalid. Another trial 
may be ordered before another court martial.” 
1-54-S-1005 28 September 1954. 

The Judge Advocate General certified the fol- 
lowing question to the United States Court of 
Military Appeals: 

‘“‘Whether the convening authority was dis- 
qualified from appointing the court-martial in 
this case?” 
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RELEVANCY OF SIMILAR OFFENSES OR 
ACTS OF MISCONDUCT 


LIEUTENANT COMMANDER WILLIAM J. McMAHON, USNR 





‘““e * * and for this purpose evidence may 
be given of circumstances not connected with 
the particular offence, in order to raise a pre- 
sumption of a guilty knowledge in the pris- 
oner at the time of the offence committed. 
Such evidence is admitted, even though it go 
to offences committed by the prisoner which 
are not named in the charge against him.” 
O’Brien, American Military Laws and the 
Practice of Courts-Martial 190 (1846). 








F EVER THE OLD SAYING “the chickens come 

home to roost” has any basis in fact, it is 
when an accused who has committed previous 
offenses is on trial by court-martial. In fact, 
the unfortunate fellow might easily be put into 
the position of seeing the same chicken roost 
twice in his day in court: first, the offenses 
might be introduced into evidence prior to the 
finding as previously committed offenses similar 
to the one for which he is being tried; and sec- 
ond, they might be introduced into evidence 
after the finding as previous convictions to be 
considered in arriving ata proper sentence. At 
this point it will suffice to say that evidence of 
similar offenses or other acts of misconduct in- 
troduced prior to the findings are presented to 
assist the court in arriving at accurate and just 
findings; but when such evidence is introduced 
as a previous conviction after findings of guilty, 
its purpose is to aid the court in assessing an 
adequate and appropriate punishment. With 
this in mind, let us lay aside the situations in 
which evidence of previous convictions is intro- 
duced after findings of guilty ‘ and confine our 
discussion to evidence of similar offenses or 
other acts of misconduct introduced prior to the 
findings. 


THE GENERAL RULE OF EXCLUSION 


Asa general rule in the trial of criminal cases, 
whether in civilian or military courts, evidence 





1. On this subject see “Evidence of Previous Convictions.” JAG 
Journal, Mar. 1954, p. 5; also Sep. 1954, p. 3. 


DECEMBER 1954 


that the accused has committed offenses with 
which he is not charged is not admissible to 
prove his guilt of the specific offense for which 
he is on trial. Paragraph 138g, Manual for 
Courts-Martial, setting out the established rule 
excluding evidence of other crimes, states: “The 
general rule is that evidence that the accused 
has committed other offenses or acts of miscon- 
duct is not admissible as tending to prove his 
guilt [of the present offense] * * *.” The 
reason given by the Manual for excluding evi- 
dence of wholly independent crimes is that 
“ordinarily such evidence would be useful only 
for the purpose of raising an inference that the 
accused has a disposition to do acts of the kind 
committed or criminal acts in general and, if the 
disposition thus inferred was to be made the 
basis for an inference that he did the act 
charged, the rule forbidding the drawing of an 
inference of guilt from evidence of the bad moral 
character of the accused would apply.” 

In addition to the logical reason given by the 
Manual for excluding evidence of unrelated 
crimes, there are other considerations equally 
as cogent which demand the same result. If an 
accused is to be convicted at all, his conviction 
should rest upon evidence that he has committed 
the crime with which he is charged and not upon 
evidence that he has committed other unrelated 
offenses. Before being brought to trial, he is 
entitled to be given notice of the offenses with 
which he is charged in order that he may pre- 
pare his defense. As the charge sheet obviously 
can give no notice of offenses unrelated to the 
offenses charged, the accused ordinarily would 
be quite unprepared to meet the prosecution’s 
proof of unrelated offenses even though de- 
fensive evidence could be obtained. 

Proof of wholly unconnected offenses or acts 
of misconduct would violate the primary rule 
that evidence in any trial is admissible only if 
it is relevant to one of the issues in the case. 
Evidence is relevant if it tends to prove or dis- 


3 








prove a material issue thereby assisting the 
court-martial to determine guilt or innocence. 
A material issue in a court-martial, as in any 
civil or criminal case in civilian courts, is any 
point within the scope of the pleadings which 
must be proved by one of the parties to the case. 
If the evidence is relevant to such an issue and 
does not conflict with other rules of evidence, 
it should be received. But evidence which does 
not meet the test of relevancy is never admis- 
sible; if it is received, error obviously results. 
The prejudicial effect of irrelevant evidence 
erroneously received depends, of course, upon its 
content. If the proof of the other offense is 
irrelevant because it has no logical bearing on 
the issues of the case being tried, it can only 
tend to prejudice the accused by a multiplication 
of issues and the creation of an impression of 
guilt because of a previous demonstration of a 
criminal tendency.’ 


COLLATERAL OFFENSES RELATED TO THE OF- 
FENSES CHARGED 


The admissibility of evidence of offenses 
which are so connected with the offenses 
charged that evidence of the collateral offenses 
is an integral part of the proof of the offenses 
charged is sometimes referred to as an excep- 
tion to the settled rule of exclusion.* Perhaps 
it would be more accurate, however, to say that 
the rule only excludes evidence of wnrelated 
crimes and that it simply does not apply if the 
offenses are so connected as to form a single 
indivisible whole. In line with this suggestion, 
it has been held that “The general rule [exclud- 
ing evidence of other offenses | cannot be applied 
where the facts which constitute distinct of- 
fenses are at the same time part of the transac- 
tion which is the subject of the indictment.” ¢ 

Although the Manual for Courts-Martial 
makes no specific mention of the admissibility 
of evidence of connected crimes, the principle 
has been mentioned by the Court of Military 
Appeals ° and clearly is applicable in military 


- United States v. Yerger, 1 USCMA 288, 3 CMR 22. 

- 1 Wharton, Criminal Evidence $346 (11th ed. 1935). 

- Rex v. Bond 2 [1906] K. B. 389, 400. 

. United States v. Marshall & Shelton, 2 USCMA 54, 6 CMR 54. 
In United States v. Hunter, 2 USCMA 37, 6 CMR 37, the accused 
soldier attempted to break into a Korean hut where several 
women were. Being unsuccessful he pulled straw from the 
roof and started to burn down the hut. This caused the women 
to run out and try to put out the fire. Because of the fracas 
that followed the offenses of murder, rape, and assault were 
charged against the d. At the trial the evidence of the act 





are own 





law. Few statements, if any, however, can be 
found in the decisions of that Court which shed 
light upon what is meant by a connected crime. 
In order to be admissible as a connected or re- 
lated crime, it is not required that the related 
crime be similar to the crime charged; but in 
order to be relevant as evidence, it must be in- 
termingled with the crime under investigation 
as a part of a general and composite transac- 
tion. Introduction of evidence of separate and 
isolated crimes which is not necessary to es- 
tablish the prosecution’s case and not relevant 
to any of the issues in the case is prejudicial 
error because it can only tend to prejudice the 
court against the accused, divert their minds 
from the real issues, and produce an impression 
that the accused is guilty because he has previ- 
ously demonstrated a criminal tendency.? Per- 
haps the best rule to apply in this instance is a 
rule of reason: If, in order to render intelligible 
proof of the offenses charged, it is necessary 
to show that related offenses were committed, 
then the evidence of the related offenses is 
admissible; if, however, the proof of the of- 
fenses charged does not demand the introduc- 
tion of the evidence of the related offenses, then 
the placing of such evidence before the court is 
error. In pointing out that relevant evidence 
of connected offenses is admissible, the English 
Court of the King’s Bench has well-stated the 
considerations involved: “Evidence is neces- 
sarily admissible as to acts which are so closely 
and inextricably mixed up with the history of 
the guilty act itself as to form part of one chain 
of relevant circumstances, and so could not be 
excluded in the presentment of the case before 
the jury without the evidence being thereby 
rendered unintelligible.” ® 


EXCEPTIONS TO THE RULE OF EXCLUSION 


The general rule excluding evidence of other 
offenses or acts of misconduct is, like most other 
rules of evidence, subject to several exceptions.® 


of arson, although not charged, was admitted as part of the 
general plan of action. 

6. Underhill, Criminal Evidence § 182 (4th ed. 1935). 

. United States v. Yerger, 1 USCMA 288, 3 CMR 22 (upon a charge 
of breaking arrest, prosecution evidence showing acts of accused 
which resulted in status of arrest was unncessary to proof of 
the status). 

8. Rex v. Bond, 2 [1906] K. B. 389, 400. 

9. In his authoritative treatise on Evidence, Dean Wigmore rejects 
the theory adopted by the military and some civilian courts that 
there is a rule which prohibits the introduction of evidence of 
other offenses or misconduct unless it falls within some exception 
to the rule. The Wigmore approach, believed by the author to 
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These exceptions have been described by the 
Court of Military Appeals as “well-defined and 
closely restricted.” © The general rule of ex- 
clusion is not to be construed in such a manner 
as to prevent the introduction of evidence which 
is relevant to the issuesinthecase. But neither 
are the exceptions to be interpreted in such a 
manner as to allow a showing of the previously 
demonstrated criminal tendencies of the accused 
by evidence of prior wrongdoing when such evi- 
dence has no material bearing upon any question 
in the case before the court. In setting out the 
controlling principles in this area of the law of 
evidence, paragraph 1389 recognizes the ex- 
ceptions to the rule by stating: 

“* * * if evidence of other offenses or acts 
of misconduct of the accused has substantial 
value as tending to prove something other than 
a fact to be inferred from the disposition of the 
accused, the reason for excluding the evidence is 
not applicable. Consequently, evidence of other 
offenses or acts of misconduct of the accused is 
admissible in the following circumstances: 


(1) When it tends to identify the accused as 
the perpetrator of the offense charged. 

* * * 

(2) When it tends to prove a plan or design 
of the accused. 

* * * 

(3) When it tends to prove guilty knowledge 
or intent, if guilty knowledge or intent is an 
element of the offense charged. 

* * * 


(4) When it tends to prove motive. 








be analytically sound, is that all facts affording any reasonable 
inference as to the act charged are relevant and admissible, in- 
cluding facts showing design, motive, knowledge, or the like, 
where these matters are in issue or relevant. To this general 
principle, which allows the introduction of all relevant evidence, 
there is the important exception that conduct tending and offered 
to show defendant’s bad moral character is inadmissible. So long 
as the conduct affords a reasonable inference as to the act charged 
and is not offered to show defendant’s bad moral character, thus 
avoiding the realm of this exception, then the evidence falls 
“within the scope and sanction of the great general prin- 
ciple” of relevancy. Accordingly, it is admitted because it is 
relevant to the issues and it is not saved by a mere exception. 
1 Wigmore, Evidence § 216 (3d ed. 1940). The military law of 
evidence, as prescribed by the President in accordance with Article 
36, UCMJ, and promulgated in the Manual for Courts-Martial, 
sets forth a rule excluding evidence of other offenses or mis- 
conduct unless it comes within certain exceptions. This rule, 
not being inconsistent with the Code, is binding on all military 
courts and reviewing bodies. See United States v. White, 3 
USCMA 666, 14 CMR 84. Accordingly, the Court of Military 
Appeals has properly approached the problem from this point of 
view. The end result should be the same under either theory but 
the Wigmore approach appears a bit more logical. 
10. United States v. Yerger, 1 USCMA 288, 3 CMR 22. 
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* * * 


(5) When it tends to refute a claim, express 
or implicit, made by the accused that his par- 
ticipation in the offense charged was the 
result of accident or mistake.” 


The five situations enumerated in paragraph 
1389 are famous examples of instances in which 
evidence of other offenses or acts of misconduct 
is admissible and has been classified into situa- 
tions in which the prior acts tend to establish the 
mental processes or mental attitude of the 
accused." The common reference to this type 
of evidence is to the use of other offenses to 
prove guilt. It should be remembered, how- 
ever, that it is unimportant for this purpose 
whether the accused has been convicted—or 
even charged with the previous offense. The 
fact of its occurrence is the important part, and 
the fact of conviction (or not) only goes to 
show, prima facie, that the similar offense did 
occur. 


OTHER OFFENSES IDENTIFYING THE ACCUSED 


Evidence of other offenses or acts of miscon- 
duct which tend to identify the accused as the 
perpetrator of the offense charged falls within 
one of the exceptions enumerated in paragraph 
138g. Peculiar traits or characteristics which 
may be associated with only a few persons may 
relate to features which may be neither seen nor 
heard. A peculiar and unusual method of spell- 
ing particular words may be such a trait or 
characteristic. Accordingly, if a document is 
presented the authorship of which is in issue, 
and the document contains words spelled in a 
peculiar manner, evidence that the accused spells 
those words in the same peculiar manner is 
relevant to the question of the document’s au- 
thorship.’2 This same technique could be used 
even if the previously written document involved 
a criminal act. 

Previous acts of violence of the accused may 
be offered where the evidence shows that the 
same person did the previous acts and the ones 
in question, but no one can connect the accused 
with the latter acts directly.“ 

In Eagles v. United States,“ testimony was 





11. 1 Wharton, Criminal Evidence § 345 (11th ed. 1935). 

12. 1 Wigmore, Evidence § 99 (3d ed. 1940); Sprouse v. Common- 
wealth, 81 Va. 374 (1886). 

13. 2 Wigmore, Evidence § 365 (3d ed. 1940). 

14. 25 F. 2d 546 (D. C. Cir. 1928); See also United States v. Marshal 
and Shelton, 2 USCMA 54, 6 CMR 54. 








admitted at the trial for murder that certain of 
the pistols found at the scene of the shooting 
had been obtained by the accused in two sepa- 
rate robberies in Virginia several weeks before. 
The court held that this testimony was admis- 
sible to help prove the identity of the persons 
involved in the charge before the court. 


OTHER OFFENSES PROVING PLAN OR DESIGN 


The circumstantial evidence under this excep- 
tion is related to that of the previously discussed 
identity evidence. Where the very doing of the 
act itself is disputed one of the methods of prov- 
ing this is by showing that the accused had a 
design or plan to carry out the disputed act. 
For example, in an assault to commit rape if the 
accused presents an alibi for the night the act 
was committed it might be shown that he had on 
that same day, with a confederate guarding the 
house of the victim, assaulted other persons 
residing in the house in order to drive them 
away from the house, leaving the victim alone.” 

These previous acts must cause “such a con- 
currence of common features that the various 
acts are naturally to be explained as caused by 
a general plan of which they are the individual 
manifestations.” ** The common features re- 
quired for the previous offenses to have pro- 
bative value under this exception and that of 
identifying the accused must be greater than 
those required for acts negativing innocent in- 
tent. The reason for this is that in the latter 
case the act charged is assumed as done, and 
the acts are introduced merely to show the in- 
tent whereas in the “identity” and “design” 
cases the previous offenses are to help prove that 
the act charged was committed by the accused. 


OTHER OFFENSES PROVING KNOWLEDGE OR INTENT 


There is a completely different thought proc- 
ess as to the use of previous offenses in proving 
knowledge and intent. Previous offenses are 
admissible to prove knowledge when “the other 
acts will probably have resulted in some sort of 
warning or knowledge; so this warning or 
knowledge must probably have led to the knowl- 
edge in question.” ** (Emphasis added.) The 
negativing of innocent intent, however, “is 
purely from the point of view of the doctrines 
of chances—the instructive recognition of that 
15. 2 Wigmore, Evidence § 304 (3d ed. 1940). 


16. 2 Wigmore, Evidence § 304 (3d ed. 1940). 
17. 2 Wigmore § 301 (3d ed. 1940). 
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logical process which eliminates the element of 
innocent intent by multiplying instances of the 
same result until it is perceived that this ele- 
ment cannot explain them all.” * 

This reasoning process, however, is not al- 
ways so clearly distinguished in actual cases. 
Particularly in cases involving worthless checks 
where knowledge and intent are so closely asso- 
ciated. ACM 5128 Maxwell.” 

The intent to remain permanently away from 
the service has been shown by other absence 
offenses in a number of recent cases from the 
Court of Military Appeals. In United States vy. 
Powell,” probably the leading military case on 
this point, the trial counsel introduced evidence 
of ten previous absences which totaled 291 days 
absent over a period of three years. Because 
of these absences the accused was confined in 
that same three year period over 500 days. The 
Court of Military Appeals commented that such 
a record as this “does not tend to portray a man 
who has a desire to serve his country but who 
yields to various improper and irregular influ- 
ence to remain away temporarily. * * * That 
record pictures a man who refused to remain 
with the service except when he is in confine- 
ment or under some sort of restraint—a rather 
defiant attitude of ‘I will not serve volun- 
tarily’. * * * It appears to us that, without 
knowing whether the accused returned volun- 
tarily, or involuntarily, the probative effect of 
that evidence was to establish an intent to re- 
main away from the service permanently.” 

It is not in every case of desertion in which 
the accused has been convicted of previous ab- 
sences that this rule can be invoked. The Court 
cautioned in the Powell case, supra, that “In the 
event that they [the previous absences] do not 
shed light clearly on the accused’s mental atti- 
tude they should be rejected.” It is not clear as 
to just when such offenses will be admitted, but 
it is clear that the Navy boards of review intend 
to require a definite showing that the probative 
value of the previous offenses is sufficient to 


override the prejudice inherent in such evi- 
dence.” 





18. 2 Wigmore § 302 (3d ed. 1940). 

19. 7 CMR 632, 653. See United States v. Johnson, 3 USCMA 447, 
13 CMR 3 in which case the court made no attempt to specify the 
proper exception under Par. 138 MCM, 1951. 

20. 3 USCMA 64, 11 CMR 64; United States v. Deller, 3 USCMA 409, 
12 CMR 165—seven absences in one year admissible to show 
intent to desert; United States v. O’Neil, 3 USCMA 416, 12 
CMR 172. 

21. In CM 357926 Moreno, 7 CMR 289, two previous absences offenses 
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OTHER OFFENSES TENDING TO PROVE MOTIVE 


“Motive” is not always clearly distinguished 
from “intent”. It is often, therefore, that 
courts will allow evidence of other offenses to 
show both motive and intent. This was the case 
in United States v. Marshall and Shelton.” In 
this case the accused soldiers were charged with 
rape. During the trial an act of bestiality was 
shown to have been engaged in shortly before 
the rape was committed by the same soldiers. 
The act of bestiality in that case was said to be 
admissible to establish motive and intent (lust- 
ful and immoral passions indicated immediately 
previous to the rape). 

In United States v. Vigneault,* the accused 
was being tried for the murder of two German 
civilians which occurred during the commission 
of a robbery. Earlier the same evening of the 
homicide two soldiers with scarfs around their 
faces tried to stop a Mr. N. at the point of a gun 
while he was driving his truck. The accused 
and his companion were later seen in the same 
area with scarfs around their necks and with a 
rifle. This evidence was admitted over the ob- 
jection of the defense counsel. The Court of 
Military Appeals held that this evidence was 
admissible as tending to show intent and motive 
of the accused since it showed intent to rob at 
any cost. 

In ACM 6822 Francis,* the victim in a carnal 
knowledge case was allowed to testify to previ- 
ous sexual acts with the accused prior to the 
offenses charged to show a continuing passion 
in the accused for the particular person in- 


were introduced to show an intent to desert. The absences oc- 
cupied 210 of the preceding 315 days. The board of review 
rejected this evidence as not raising an inference of intent to 
desert. 

In Bedore, 2-53-G-907 12 Nov. 1953, a Navy Board of Review 
rejected evidence of two previous absence convictions 19 and 10 
days respectively the latter terminated by apprehension. The 
Board stated: ““* * * This evidence is not sufficient to show re- 
peated absences from which an assumption can be made that 
the accused would absent himself when free to do so or that he 


disliked military service so as to infer an intent to remain absent 
permanently * * *”, 





An Air Force board of review, however, admitted evidence of 
a single previous absence in a desertion case. The board recog- 
nized the rule as laid down in the Powell case, 3 USCMA 64, 
11 CMR 64, but reasoned that the peculiar facts of this case 
warranted a departure. The accused absented himself in the 
alleged desertion charge after being granted emergency leave. 
He failed to return at the end of an extension granted him. 
The board of review pointed out that this previous conviction 
and sentence to confinement had a definite bearing on his intent 
to remain permanently in desertion. ACM 7727, Reed, 13 CMR 
925. 


22. 2 USCMA 54, 6 CMR 54. 


23. 3 USCMA 247, 12 CMR3. 
24. 12 CMR 695. 
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volved. The board of review upheld the admis- 
sibility of this evidence reasoning that it tended 
to show the motive of the crime charged. 


OTHER OFFENSES TO REFUTE A CLAIM BY THE 
ACCUSED OF ACCIDENT OR MISTAKE 


This exception is also closely connected with 
that of proving intent. The act is usually ad- 
mitted but the accused claim it was all an acci- 
dent or mistake. In CM 362195 Dunlap,» the 
accused was charged with larceny ofacar. The 
accused claimed he was merely joy riding in the 
car. On cross-examination the prosecution 
questioned the accused as to several worthless 
checks he had written while he had possession 
of the car. This evidence was admitted by the 
court-martial and upheld by the board of review 
because it tended to refute the claim of joy 
riding by the accused. 

In McGee Vv. State,“ the accused was charged 
with passing a forged check. He strongly 
argued that at the time the check as allegedly 
passed he was thirty miles away. The prose- 
cution then introduced evidence of a separate 
incident of the accused passing a similarly 
forged check to another man in the same town 
as the act charged. The Texas Court of 
Criminal Appeals held that this evidence of an- 
other offense was admissible to disprove the 
alibi of the defendant that he was thirty miles 
away on that day. It was also admissible to 
show identity of the accused. 


LIMITED ADMISSIBILITY 


These exceptions provide the trial counsel 
with an extremely valuable aid in proving cir- 
cumstantially matters which are normally dif- 
ficult to prove directly. It must be remembered, 
however, that this evidence is not admitted to 
show bad character and thereby prejudice the 
court against the accused in their determination 
of guilt. Concededly this may happen, but it 
is the task of the law officer to limit the use of 
this evidence, by proper instructions, to the par- 
ticular fact to be proved by it such as identity, 
intent, knowledge, or motive. This aspect has 
not been squarely before the Court of Military 
Appeals, although in the Powell case’ a limit- 
ing instruction was approved by that Court. 
In a similar manner the Supreme Court of the 


25. 10 CMR 319, 325. 
26. 16 S. W. 2d. 1096 (1928). 
27. United States v. Powell, 3 USCMA 64, 67, 11 CMR 64, 67. 














United States indicated its approval of such 
an instruction. Several federal courts of ap- 
peal have gone further when the question was 
directly presented to them. In Tedesco V. 
United States,” the court held that the jury 
should be instructed that this type of evidence 
is admitted for a limited purpose. The Court 
of Appeals for the Sixth Circuit in Orloff v. 
United States,* held that it was prejudicial 
error, not to give an instruction limiting the 
jury’s consideration of this evidence in that 
case, to the question of the alleged criminal 
intent. It is pertinent, however, that in the 
latter case a request was made by counsel for 
such instruction. An Air Force board of re- 
view has held it not to be reversible error to so 
instruct in a desertion case when the accused 
plead guilty to unauthorized absence. For in 





28. Williamson v. United States, 207 U. S. 425, 451 (1908). 
29. 118 F. 2d 737, 740 (9th Cir. 1941). 
30. 153 F. 2d 292, 295 (6th Cir. 1946). 


this case the only issue left was intent to 





desert.* 


CONCLUSION 


Rules of evidence are merely tools of the 
trade for the trial lawyer. Some are used in 
every trial, others are used less frequently. 
And, as is the case with most circumstantial 
evidence, when it is needed it is extremely im- 
portant that such evidence be used properly. 
This is an area in which the trial counsel must 
apply sound discretion before using such evi- 
dence because its use might unjustly prejudice 
the members of the court against the accused. 
The defense must know the limits of this type 
of evidence since in general it is very damaging 
to the case of the accused. Used wisely, it is an 
extremely valuable tool, but it must be kept 
sharpened by all who use it. 


31. ACM 7727 Reed, 13 CMR 925. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the more recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for information pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





COURT MEMBER—a court member's freedom and 
independence of action must remain inviolate. 

® The accused was tried and convicted of de- 
sertion and two other offenses against the UCMJ 
by a Navy general court-martial. The court- 
martial consisted of seven officers, three of 
whom were permanent members of the court. 
The president, Admiral R., was assigned to that 
particular naval district by the Bureau of Per- 
sonnel for the purpose of acting as president 
and permanent member of the court. The next 
two members in seniority, Captain T. and Com- 
mander W., were also permanent members of 
the court although there was no showing that 
they were assigned by the Bureau of Personnel. 
All of the permanent members of the court 






and the law officer were examined on voir dire. 
This examination revealed that Admiral R. pre- 
pared, and submitted to the convening author- 
ity, fitness reports on the permanent niembers 
of the court. These fitness reports were regu- 
larly shown to the officers concerned, however, 
both of them testified that the probability of 
their future promotion was so slight that they 
would not be affected by an adverse report. 

It was disclosed that before each new court 
convened Admiral R., instructed the members 
on certain parts of the Code and Manual of 
which he felt inexperienced members needed 
to be reminded. In this indoctrination period 
he discussed what constituted a “prolonged 
absence.” An inference was raised that any 
absence over 60 days was “prolonged” since the 
Manual made a distinction for such a period 
in the Table of Maximum Punishments. 

Admiral R. was examined as to whether he 
had said on several occasions that if a case is 
referred for trial, “the accused must be guilty 
of something.” 'The Admiral replied: 

“T have stated that in the Navy, that as a 
rule, that if a case is referred for trial, that 
there is a likelihood that some offense has 
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been committed; that it is very likely in the 
light of the accurate identification usually 
effective in the service, that identification in 
the case is likely to be correct. However, the 
presumption of innocence goes with him until 
evidence has been produced to show that the 
individual before the court has committed an 
offense.” 

The law officer had served in this capacity inter- 
riittently since 1952 and upon being questioned 
as to this alleged statement of Admiral R. re- 
plied that he had heard him say on various 
ceeasions, “that anyone sent up here for trial 
must be guilty of something.” 

The defense counsel challenged Admiral R. 
for cause on two grounds; (1) bias, and (2) for 
being in a position to improperly influence other 
court members. He also challenged Captain T. 
for cause on the basis that he was subject to 
influence by the president through fitness re- 
ports. Neither challenge was sustained. Com- 
mander W. was challenged peremptorily. 

The Court of Military Appeals set aside the 
findings of guilty and the sentence, and dis- 
missed the charges. The court pointed out that 
an accused has no right to be tried by court 
members who think he is innocent or even to 
have them all of high intelligence, but he does 
have a right to have them be open minded on 
the question of his guilt. “In any event [the 
court reasoned| Admiral R’s testimony incon- 
trovertibly demonstrates a fixed and deepseated 
disposition to give less than full effect to the 
presumption of innocence.” Although the court 
was of the opinion that the challenge for cause 
against Admiral R. should have been sustained 
on the ground of bias, it went further to discuss 
the problem of the president of a general court- 
martial submitting fitness reports on junior 
members. In this regard the mere fact that a 
reporting senior might occasionally sit on a 
court-martial with a junior officer of his com- 
mand was not considered improper in the least. 
The situation here, however, was much differ- 
ent in that the substantial basis of the reports 
on Captain T. and Commander W. was the per- 
formance of their duties as court-members as 
viewed through the eyes of the president. Al- 
though Captain T. and Commander W. dis- 

claimed any hope for further promotion it was 
felt that they could well be influenced by fitness 
reports, since their duty assignments might be 
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determined by the results recorded in them. 
The court indicated that some might “discern 
the parallel of a ‘packed jury’ in this situation 
and continued that “an appearance of evil must 
be avoided as much as the evil itself.” United 
States v. Deain, 5 USCMA 44, 17 CMR 44. 


NEW TRIAL—a petition for a new trial based on 
new evidence will not be granted unless the evi- 
dence presented is in fact “‘newly discovered” and 
the petition shows that the accused used “due 
diligence”’ in discovering this evidence at the time 
of trial. 

TRUTH SERUM—a statement of the accused made 
while under the effect of the so called “truth serum” 
can be untrue and based on fantasy. 


@ The accused, a Navy Lieutenant, was charged 
with and convicted of the rape of a Navy nurse, 
Ensign W. Ensign W. testified while she was 
waiting for a bus, after her day’s tour at the 
hospital was completed (about 10:30 p. m.), 
the accused drove up and offered to take her to 
town—which offer she accepted. On the way to 
town the accused made several minor stops and 
then under a pretext drove to a nearby golf 
course where he began to make amorous ad- 
vances towards her. Ensign W. further testi- 
fied that having been told that she was pregnant 
that very day and fearing for the safety of her 
unborn child she did not resist the accused after 
her initial attempt to rebuff his advances. She 
submitted to three acts of intercourse with the 
accused. At approximately 2: 00 a. m. she was 
returned to her apartment by the accused. Her 
husband immediately notified the Navy physi- 
cian for whom his wife worked and a medical 
examination, conducted shortly thereafter, cor- 
roborated her story of recent sexual intercourse. 
The examination also disclosed several severe 
bruises around her face but showed her clothes 
to be almost completely unharmed. 

The accused presented evidence that he could 
not have been on the golf course at the time En- 
sign W. testified the incident occurred. He was, 
however, unable to bolster this alibi since he 
testified that during that evening he had been 
drinking heavily and had “blacked out” during 
the entire time in question. He could not recall 
having ever seen Ensign W. before. 

The court-martial sentenced the accused to 
dismissal, total forfeitures and ten years con- 
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finement at hard labor. Although the sentence 
was reduced somewhat on review the conviction 
was affirmed and the petition for review by the 
Court of Military Appeals was denied. 

After the trial was completed the accused, in 
an effort to obtain a review of his case by the 
Court of Military Appeals, engaged a Washing- 
ton law firm to represent him. At his counsel’s 
request he was transferred to a naval installa- 
tion near Washington so as to be available for 
consultation. Arrangements were made with 
a well known psychiatrist connected with 
Georgetown University Hospital to conduct a 
sodium pentothal interview with the accused. 
While under the influence of this so called 
“truth serum” the psychiatrist questioned the 
accused about the night in question. The story 
that followed indicated that the accused had 
engaged in sexual intercourse with Ensign W. 
but it was due to her suggestive advances which 
the accused was not inclined to rebuff. The ac- 
cused stated that he and Ensign W. had visited 
a cafe far from the route described by Ensign 
W. in her testimony. In short, this interview 
made the nurse sound like the villain rather 
than the accused. 

The defense counsel were able to obtain an 
affidavit from a waitress at the cafe mentioned 
by the accused, to the effect that she remem- 
bered the night sixteen months ago, when per- 
sons identified by photographs as the accused 
and Ensign W., conversed with her in the cafe. 
On the basis of this affidavit and the interview 
described above, the accused petitioned for a 
new trial alleging that this constituted newly 
discovered evidence. 

The Court of Military Appeals, realizing the 
dangerous possibilities of damage to law admin- 
istration in a holding that recovery of memory 
by the accused produces “newly discovered evi- 
dence”, determined to cautiously examine the 
Manual requirements of “due diligence” in un- 
earthing this evidence. Par. 109, MCM, 1951. 
It noted that the use of sodium amytal [similar 
to sodium pentothal] was mentioned at the trial 
by the trial counsel while questioning a psychia- 
trist on the stand. The defense counsel objected 
to the question because the use of such drugs 
was not accepted in medical law. This objec- 
tion was overruled and the psychiatrist an- 
swered that in his opinion true alcoholic am- 
nesia could not be uncovered by the use of drugs 
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such as sodium amytal. Because of the famili- 
arity with these drugs shown by defense counse! 
at the trial, the Court decided that the accused 
had not used “due diligence” in uncovering this 
“new” evidence—his own statements made un- 
der the influence of sodium pentothal. 

On further analysis, the Court pointed out 
that the term “truth serum” was an improper 
one. 
statements made under these drugs “can be 
untrue and based on fantasy.” 

As to the affidavit of the waitress in the Cafe 
mentioned by the accused in his interview, the 
Court was of the opinion that “the elaborately 
detailed recollection on her part of a conversa- 
tion occurring more than a year before—and at 
a place at which she must have conversed with 
innumerable other customers—defies credi- 
bility.” The Court denied the petition of the 
accused for a new trial. United States v. Bour- 
chier, 5 USCMA 15, 17 CMR 15. 


SEARCH AND SEIZURE—Evidence obtained by an 
unlawful search is admissible against the accused 
if the search was not made by persons acting under 
the authority of the United States. 


® The accused was a fountain clerk at a Branch 
Marine Corps Exchange. He was suspected of 
stealing money from the exchange. Shortly 
before a periodic exchange council inspection, 
a physical inventory was made of the stock and 
cash of the store and a shortage was found. 
Sergeant R. suggested to Sergeant H., the 
branch exchange steward, that they search the 
personal effects of the accused. Sergeant H. 
telephoned Master Sergeant B., the Chief Stew- 
ard of the exchange, to inform him of the situa- 
tion. Permission was requested by Sergeant 
H. to search the accused’s locker, but the only 
reply the record contains is the hearsay answers 
given by Sergeants H. and R. that, “you had 
better do something about it or it will be your 
neck if you don’t.” A search of the accused’s 
room was instituted by Sergeants H. and R. as 
soon as the telephone call concluded. Both 
men stated that they didn’t want to be stuck 
with the shortage and have their pay checked. 
The accused was due for transfer the next 
Monday. 

The search revealed $53.00 in cash and a 
quantity of merchandise, some of which bore 
exchange price tags. A personal report was 
then made to the exchange officer who imme- 
diately called the provost marshal. Investiga- 
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tors were sent out and the accused was inter- 
rogated after being warned under Article 31, 
UCMJ. Upon being confronted with the ma- 
terial taken from his locker the accused finally 
confessed that he had taken everything from 
the exchange. 

At the trial fruits of the search made by Ser- 
veants R. and H. were admitted into evidence 
over the defense counsel’s objection. The law 
cfficer ruled that although the search was un- 
lawful, Sergeant H. and the others were acting 
only as private individuals and not under the 
authority of the United States. Objections were 
also made to the statements obtained by the 
investigators since it was claimed that these 
were based upon the illegal search made by Ser- 
geants H. and R. This objection was also over- 
ruled. 

The Court of Military Appeals upheld the 
ruling of the law officer. The Court explained 
that not every search made by persons in the 
military service is under the authority of the 
United States, but that it would be considered 
under the authority of the United States if con- 
ducted by a person duly assigned to law enforce- 
ment duties and made for the sole purpose of 
enforcing military law, or if made by one having 
direct disciplinary power over the accused. The 
Court reasoned that the request of Sergeant H. 
for permission to search the accused’s locker 
was summarily turned aside, yet he still chose 
to search. This indicated to the Court that the 
actions of Sergeant R. and H. were in a private 
capacity and although there was room for dif- 
ferences on this point, as a matter of law, it 
could not be said that the ruling of the law officer 
was not supported by substantial evidence. 
United States v. Volante, 4 USCMA 689, 16 
CMR 263. 


ARTICLE 31—The warning requirements of Article 
31 do not apply to statements obtained from an 


accused by French police acting for their govern- 
ment. 


® The accused was an American civilian em- 
ployee of the Department of the Army, sta- 
tioned in Orleans, France. After a cocktail 
party, the accused and his wife returned to their 
home, and, shortly thereafter, the accused noti- 
fied both the French and American authorities 
of the death of his wife. She died at the hands 
of the accused as the result of a brutal beating. 
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Both the American MP’s and French police 
arrived promptly. The accused was first inter- 
rogated by the American MP’s after being 
properly warned under Article 31, UCMJ. The 
voluntary nature of this statement is not con- 
tested. The French police took charge and 
during the next three weeks obtained four state- 
ments from the accused. At no time, while 
under French control, was the accused warned 
of his rights under Article 31. All four of these 
statements were used against the accused in his 
trial by court-martial for the alleged murder of 
his wife. 

The defense objected to the use of these state- 
ments obtained by the French police, claiming 
that par. 140a (p. 250) of the Manual for 
Courts-Martial, 1951, requires a warning to be 
given in every “official investigation” before 
the statements obtained therein can be used as 
evidence against the accused in a court-martial. 

The Court of Military Appeals acknowledged 
the existence of the language quoted by the de- 
fense counsel from the Manual, but pointed out 
that the Code, Article 31b, specifically provides, 
“No person subject to this code shall interro- 
gate * * *”’. Further, in analyzing the Con- 
gressional intent behind Article 31 and the 
background material for the Manual, the Court 
concluded that the proper interpretation for 
this Manual provision was that it should read 
“official military investigation.” This would 
cover persons not subject to the Code but it 
would require them to be an instrument of the 
military before they would have to give a 
warning under Article 31. 

The Court held that in this case since the 
French police had primary jurisdiction over this 
matter and they were in no sense under the 
control of the American authorities these state- 
ments, which were voluntary in the traditional 
sense, were admissible in evidence in the court- 
martial. United States v. Grisham, 4 USCMA 
694, 16 CMR 268. 


CONFESSIONS—There must be evidence inde- 
pendent of a confession by the accused that the 
alleged crime was committed by someone before 


the accused’s confession can be considered by a 
court-martial. 


® The accused was convicted (20 specifications 
under Article 92 UCMJ) of failing to obey a 
Far East Command Circular which forbade 
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“The purchase of exchange items for the pur- 
pose of resale, trade, or barter to or with any 
person who himself is not authorized to pur- 
chase from an exchange * * *.” On appeal, 
a board of review reversed the conviction on the 
ground that a pre-trial incriminating statement 
of the accused was improperly admitted in evi- 
dence without there being sufficient corroborat- 
ing evidence of the commission of the offense 
charged to justify its admission. The Judge 
Advocate General of the Air Force questioned 
the accuracy of this decision by certification. 
The accused also appealed on the question of 
the accuracy of the instructions of the law 
officer. 

At the trial evidence was introduced which 
indicated that the accused had purchased six- 
teen watches and five radios within a sixty day 
period. A Japanese national, who was not au- 
thorized to purchase exchange items, testified 
that the accused had sold him a few exchange 
items, but he denied having bought a radio or 
watch from the accused. At this stage of the 
proceedings the prosecution offered a written 
incriminating pre-trial statement made volun- 
tarily by the accused after he was properly 
warned. In the statement the accused admitted 
that he had been engaged in “black market ac- 
tivities” for quite some time. An objection was 
made to the introduction of this statement on 
the ground that there was not sufficient evidence 
that a crime had been committed (corpus de- 
licti) to justify its admission into evidence. The 
law officer overruled this objection and admitted 
the statement. 

The defense counsel requested that two in- 
structions be given the court. The first con- 
cerned the order allegedly violated, and the sec- 
ond the necessity of corroboration of a confes- 
sion with evidence of the corpus delicti. Part 
of the first requested instruction was as follows: 
“that at the time the accused purchased the item 
alleged in the specification he intended to resell 
the item to a person or persons not included 
within the classes of persons authorized to make 
purchases in the Air Force Post Exchange [the 
classes of persons were enumerated in the re- 
quested instruction]|.” Both requests of the de- 

fense counsel were denied and the court was 
instructed that the elements of the offense were: 
““(1) That there was in effect a lawful general 
regulation as alleged and (2) That at the time 
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and place and in the manner alleged, the ac- 
cused violated the general regulation.” 

In considering the certified question first, The 
Court of Military Appeals agreed that military 
law requires that a conviction be based on evi- 
dence of the corpus delicti independent of a 
confession. Par. 140a MCM, 1951. This evi- 
dence may be either direct or circumstantia). 
In this case the accused objected that there was 
a failure of proof as to the intent required on 
the purchase of the exchange goods. The court 
pointed to the evidence from which the court- 
martial might infer the criminal intent: the 
purchase of a large number of watches and 
radios in a short space of time, the sale of a few 
exchange items to an unauthorized Japanese 
national, and the accused’s falsification of his 
name on several exchange slips. From all of 
the items, the court considered, the court-mar- 
tial had sufficient evidence of the corpus delicti 
to allow the confession to be introduced. 

Turning to the sufficiency of the instructions 
the court stated: “the measure of the legal suf- 
ficiency of an instruction is whether it provides 
the court with the necessary guide posts for an 
informal deliberation on the guilt or innocence 
of the accused.” The circular in question re- 
quired more than a mere purchase to violate its 
provision. The court held that in the light of 
the request for clarification of the gerieral in- 
struction on this matter that the law officer 
abused his discretion by refusing to instruct 
on the subject of the accused’s request. United 
States v. Landrum, 4 USCMA 707, 16 CMR 281. 


LARCENY—Negligent loss of government property 
is not a lesser included offense of larceny of gov- 
ernment property founded on embezzlement. 

INSTRUCTIONS—It was reversible error for the law 
officer to fail to give a requested instruction on loss 
of government property by negligence in a trial for 
larceny of government property when the loss by 
negligence was reasonably raised by the evidence. 


® On April 10, 1953, the accounts of the ac- 
cused, a postal clerk in an A. P. O. in Japan, 
were audited by Captain A., the postal officer. 
The accused had at that time a credit of $400.00. 
On April 18, 1953, Captain A. noted that the 
accused did not appear for duty so he entered 
the accused’s post office cage and found two cash 
boxes, one of which was unlocked. The un- 
locked box contained about $25.00 worth of 
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stamped envelopes. Complete inventory showed 
that the accused was $200.00 short. Upon be- 
ing confronted with this situation, the accused 
denied any knowledge of the shortage. 

The accused was charged with embezzlement 
of United States postage stamps and stamped 
envelopes of a value of more than $200.00. The 
eccused did not testify at the trial. By cross- 
examination of Captain A. the defense counsel 
tried to raise the issue of negligent loss of the 
missing funds. Captain A. testified that the 
accused was “very careless” in the performance 
of his duties and: that on one occasion he had 
reprimanded the accused for leaving his cash 
box too near the window of the cage. 

The law officer refused to give an instruction 
requested by the defense counsel which pro- 
vided: “If you believe that the funds alleged to 
have been stolen were lost through neglect 
rather than stolen, you will acquit the accused.” 

The accused, on appeal, objected to the in- 
struction of the law officer on two grounds. 
(1) That they failed to include the elements of 
loss of government property by neglect, Article 
108, UCMJ as a lesser included offense and (2) 
that the requested instruction was refused. 

The Court of Military Appeals felt that by 
giving the evidence the full effect to which the 
accused was entitled, the loss by negligence was 
reasonably raised. It pointed out, however, 
that in instruction on Article 108, UCMJ, was 
not necessary since it is not a lesser included 
offense in this case. The offense of embezzle- 
ment, alleged against the accused, does not re- 
quire the proof of every element of the offense 
of negligent loss. The Court pointed out that 
the accused relied on the supposition that a 
showing of negligent loss would be a complete 
defense to the crime charged. This was a 
proper assumption in the light of the pleadings 
and evidence. The Court held, therefore, “That 
the law officer erred prejudicially in rejecting 





the instruction requested by the defense, or, at 
least, in failing to embody the same theory in 
an instruction phrased in his own language.” 
United States v. Lamerand, 4 USCMA 702, 16 
CMR 276. 


EVIDENCE—Proof of apprehension in desertion 
cases must contain evidence of involuntary return 
to military control. 


®@ The sentence, in this case, was based upon a 
finding that the period of desertion was termi- 
nated by apprehension. The sole evidence of 
such a termination was in the form of a stipu- 
lation, agreed to by the parties, of the expected 
testimony of an F. B. I. agent. This stipulation 
showed that the accused was taken into custody 
of this F. B. I. agent involuntarily, but there 
was no indication that the accused was turned 
over by this agent to military control. The 
record, however, did indicate that the accused 
returned to military control one hour and forty- 
five minutes after he was taken into custody 
by the F. B. I. agent. 

The Court of Military Appeals set aside the 
finding of apprehension made by the court and 
approved by a board of review. In its opinion 
the Court stated: 

“Agents of that Bureau are authorized to 
apprehend individuals for violations of Fed- 
eral laws other than encompassed by the 
Uniform Code of Military Justice. Such an 
apprehension does not operate to terminate 
an unauthorized absence from one of the 
armed forces. Termination results only from 
a return to military control. In the case at 
bar, whether the accused’s return to military 
control was voluntary or involuntary was not 
shown. Nor can involuntariness be inferred 
from a showing that he returned to military 
control one hour and forty-five minutes after 
his apprehension by Agent Gillen.” 

United States v. Crawford, 4 USCMA 701, 16 
CMR 275. 





TRANSFERS 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between the dates of 19 
September 1954 and 19 October 1954. 
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CDR Robert G. Bidwell, USN, from TransDiv 
23, via NavScol, NavJustice, Npt. R. I. to 
JAG. 

LT John L. Meisenheimer, USNR, from Air- 
TransSquadron 7 to JAG. 

CAPT Herbert S. Schwab, USN, from 6th Fit 
to Com 1. 
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THE McCARRAN ACT 


ASPECTS OF IMMIGRATION AND NATURALIZATION OF INTEREST TO THE SERVICEMAN 


MRS. L. B. 


Mrs. Watson is an attorney in the Interna- 
tional Law Branch of the Office of The Judge 
Advocate General. 





HE IMMIGRATION AND NATIONALITY ACT of 

1952 (“McCarran Act’’)' has been in effect 
for almost two years. Much confusion sur- 
rounded its application during the first few 
months of its life, and many of its provisions 
were attacked as unjust and unworkable. Now 
that some of the confusion has cleared up, and 
the effects of the law have been observed in 
practice, the continued inquiries concerning the 
various problems of immigration and naturali- 
zation as they affect servicemen and their fami- 
lies seem to justify a brief analysis of those 
provisions of particular interest to members of 
the armed forces. 

The first section of the Act contains a long 
list of definitions which should be read in con- 
nection with the provisions of the law. The 
first part of this section contains definitions 
which apply to the Act as a whole, the second 
part contains definitions which apply to the pro- 
visions governing Immigration, and the third 
part those which apply to Nationality and Nat- 
uralization. The same word may have a dif- 
ferent meaning for different purposes. The 
word “child”, for example, now includes step- 
children and legitimated children for purposes 
of immigration as well as naturalization. For 
purposes of immigration, however, adopted chil- 
dren are excluded, whereas, for purposes of 
naturalization, children adopted in the United 
States before they are 16 years old, with a few 
exceptions especially set out in the Act,? are 
included in the definition of the word “child”. 

The Act distinguishes between nonimmi- 
grants and immigrants, the latter are divided 
into quota and nonquota immigrants. Subsec- 
tion (a) (15) of section 1101 sets out in detail 
which aliens are entitled to nonimmigrant 





1. 8 U. S. C. 8 1101 et seg. (1952). 
2. $8 1431, 1432, 1433 not sufficiently important to be discussed here. 


id 
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status; these are only aliens whose stay in the 
United States will be temporary, such as foreign 
diplomats and officials, their families and house- 
holds, alien businessmen, crewmen, students, 
visitors, etc. Every alien is presumed to be an 
immigrant until he establishes to the satisfac- 
tion of the consular and immigration authorities 
that he falls within one of the above classes and 
is therefore entitled to nonimmigrant status.’ 
The two are mutually exclusive, and a person 
entered on a quota waiting list to be admitted 
as immigrant cannot in the meantime visit the 
United States on a tourist visa, nor can a person 


in the United States on a temporary permit be , 


retained on a quota waiting list. There are cer- 
tain exceptions to this rule, one of which is of 
importance to alien members of the naval 
forces: alien crewmen may be entered and re- 
tained on a quota waiting list outside the United 
States, and may even register by mail, while 
they are serving in the Navy and are stationed 
in the United States.® 


ENTRY INTO THE UNITED STATES 

The McCarran Act continues the old law pro- 
cedure of dual control and examination of per- 
sons desiring to enter the United States. The 
first examination is carried out by the consular 
officer before issuing the visa; the second by the 
immigration officer at the port of entry. Both 
examinations are independent of each other, but 
close liaison between the two agencies assures 
uniform interpretation of the law. The immi- 
gration officer also determines how long a non- 
immigrant may legally stay in the United States. 
A visitor or tourist is admitted to the United 
States for a limited period of time, and this 
time limit has nothing to do with the period for 
which the visa is valid. The visa has served its 
purpose upon presentation at the port of entry, 
and its subsequent expiration has no effect upon 





the legality of the stay of its holder. The im- 

3. $1184. 

4. Immigration and Naturalization Regs.; 22 Code Fed. Regs. 42.22 
(Supp. 1954). 


5. 22 Code Fed. Regs. § 42.22 (b) (Supp. 1954). 
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migration official at the port of entry marks 
upon the passport the period of time—usually 
six months—during which the visitor is permit- 
ted to stay in the United States. Any exten- 
sion of time will have to be granted through 
the Immigration and Naturalization Service of 
the Department of Justice. Persons remaining 
in the United States after the period of time has 
expired are subject to deportation.’ 

Alien crewmen are nonimmigrants within 
the terms of section 1101 (a) (15) (D). Their 
entry and stay in the United States is governed 
by special provisions.’ The length of their stay 
depends, generally, on the dates of arrival and 
departure of the vessel or vessels on which they 
serve as crewmen. For the alien serviceman 
serving on a U. S. naval vessel his status as 
nonimmigrant or immigrant becomes important 
when he wishes to become a naturalized U. S. 
citizen, since section 1429 of the McCarran Act 
provides that, except as otherwise provided, no 
person shall be naturalized unless he has been 
lawfully admitted for permanent residence in 
accordance with all applicable provisions of the 
Act. The first requirement for lawful admis- 
sion into the United States as immigrant is a 
valid unexpired immigrant visa.® An alien in 
the United States on a temporary or visitor’s 
visa is not admitted for “permanent residence’, 
therefore, not eligible for citizenship. 


NATURALIZATION OF MEMBERS OF THE 
FORCES 


NAVAL 


At present, there are a number of aliens in 
the naval service. There is no law prohibiting 
the Navy from enlisting aliens, but currently 
such enlistments are prohibited by Recruiting 
Service Instructions. Only Filipinos may still 
be enlisted pursuant to an agreement between 
the United States. and the Philippines of 13 
December 1952, as amended in June 1954. 
Aliens have, however, been enlisted in the regu- 
lar Navy during and after World War II, and 
although most of them were probably eligible 
for naturalization under the Nationality Act 
of 1940, as amended, particularly former sec- 
tions 724 and 1001 of Title 8 U. S. C. (1948) a 
surprisingly large number failed to become 





6. $1184; Immigration and Nationality Regulations 22 Code Fed. 
Regs. $ 214.6.1 (1952). 

7. $1251 (a) (9). 

&. $1281 et seq. and regulations thereto. 


) 9. $1181. 


naturalized before the effective date of the 
McCarran Act. Those servicemen who were 
fortunate enough to file their petition for nat- 
uralization before the deadline, had their cases 
processed under the old law in accordance with 
the savings clause of the McCarran Act.” 
Those, however, who filed their applications for 
petition, but did not file their final petitions had 
to meet the more rigid requirements of the 
McCarran Act, since “application for petition” 
is not among the proceedings enumerated in the 
savings clause for consideration under the terms 
of the law in effect when commenced. 

For those alien servicemen who were unsuc- 
cessful in their attempts to file their final peti- 
tions before the deadline, there were serious 
consequences. The McCarran Act requires, as 
stated above, that a person must be lawfully 
admitted for permanent residence, whereas 
under the old law it was sufficient if the service- 
man was just lawfully admitted. Therefore, 
any serviceman who desires to be naturalized, 
has to acquire a valid immigrant visa," and 
unless he is entitled to nonquota immigrant 
status under section 1101 (a) (27), he will need 
a quota. Some quotas are so heavily oversub- 
scribed that there are long waiting periods until 
a quota becomes available. Nonquota immi- 
grants are immigrants who are children or 
spouses of U. S. citizens; immigrants lawfully 
admitted for permanent residence who are re- 
turning from temporary visits abroad; natives 
of one of the neighboring countries and Central 
and South American Republics; former citizens 
of the U. S. who lost their citizenship and who, 
under certain provisions of the Act, are entitled 
to apply for reacquisition ; employees, or honor- 
ably retired former employees, of the U. S. Gov- 
ernment abroad, who have performed faithful 
service for a total of 15 years or more; and cer- 
tain others not important enough to discuss here 
in detail. All others are quota immigrants. 

Section 1255, a new provision in the Act, pro- 
vides for “adjustment of status” from that of 
nonimmigrant to that of a person lawfully ad- 
mitted for permanent residence. The applica- 
tion of this provision has the effect of saving 
aliens the necessity of leaving the country and 
reentering on an immigrant visa, if they are 
eligible for such a visa, by permitting adjust- 


10. § 1101 note. 
11. $1181. 








ment of status while they remain in the United 
States. There are a number of requirements 
under this provision, and one of them is that an 
immigrant visa must be immediately available. 
Since in the cases under discussion there usually 

is no quota available, this section ordinarily can- 

not be invoked here to help the alien serviceman 

acquire the status of an immigrant lawfully ad- 

mitted for permanent residence. In certain 

cases the procedure of this section may be em- 

ployed at a later time, when the waiting period 

for a quota is over, in other cases the alien serv- 

iceman will have to leave the country and return 

on an immigrant visa. 

Realizing the inequity the requirements of 
the Act impose in cases where alien servicemen 
have been prevented from filing their final peti- 
tions for naturalization before the effective date 
of the McCarran Act because of absence from 
the United States due to service overseas, and 
particularly in the Korean conflict, Congress 
amended the McCarran Act on 30 June 1953 by 
passing Public Law 86, 83rd Congress.'? This 
law makes special provisions for servicemen 
who serve in the Armed Forces during the 
Korean Conflict (after June 24, 1950 and not 
later than July 1, 1955). Under this law, aliens 
who, during the specified period of time, “have 
served or actively serve, honorably, in the 
Armed Forces of the United States for a period 
totaling not less than ninety days and who (1) 
having been lawfully admitted to the United 
States for permanent residence, or (2) having 
been lawfully admitted to the United States and 
having been physically present within the 
United States for a single period of at least one 
year at the time of entering the Armed Forces, 
may be naturalized on petition filed not later 
than December 31,1955 * * *.” United States, 
when used in this Act, includes the continental 
U. S. and its territories, but not its outlying 
possessions."* The definition is identical with 
that of the McCarran Act." This law will facili- 
tate the naturalization of those servicemen who 
are not admitted for permanent residence, but 
who have been actually in the United States for 
a year before entering the service. It will not 
aid those alien servicemen who enlist outside 
the United States, and particularly not Filipinos 


12. 8 U.S. C. 1440 a-d (Supp. 1954). 
13. 8 U. S. C. 1440 d (Supp. 1954). 
14. $1101 (a) (38). 
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enlisted in the Philippine Islands under the 
agreement mentioned above. 

The general conditions (good moral charac- 
ter, absence of subversive tendencies and affilia- 
tions etc.) are the same for the alien service- 
man as for any other alien applying for naturai- 
ization. The serviceman, however, has definite 
advantages over other aliens with regard to 
residence requirements.'*® Generally, the law 
requires five years of residence in the United 
States before a petition for naturalization may 
be filed, at least half of which must have been 
actually spent in the United States within the 
five years immediately preceding the petition.” 
For aliens married to American citizens three 
years of residence are sufficient. For alien 
servicemen who have served in the armed forces 
for a period or periods aggregating three years 
all residence requirements and requirements of 
actual physical presence in the United States 
are waived.'® There are detailed provisions for 
the serviceman who files petition for naturaliza- 
tion while still in the service; or after honorable 
discharge; whose period or periods of service 
have not been continuous, etc. It should be 
noted, that the requirements for naturalization 
under Public Law 86, 83rd Congress are basi- 
cally the same as those for veterans of World 
War I and II, and that this law also provides 
for revocation of citizenship in case of dishonor- 
able discharge. The provisions for naturaliza- 
tion, however, differ in two important respects: 
Under Public Law 86, ninety days of active 
service are sufficient, whereas section 1440 of 
the McCarran Act does not provide for any 
specified period of service ‘during’? World War 
I and II; and section 2 of Public Law 86 permits 
naturalization of a serviceman “while serving 
outside the jurisdiction of any naturalization 
court”, upon compliance with applicable provi- 
sions of Section 1 “without appearing before 
any such court”. The Attorney General may 
designate a representative of the Immigration 
and Naturalization Service who is authorized 
by this law to receive the petition, take testi- 


15. $ 1423 et seq. 

16. Section 1101 (a) (33) defines residence as “the place of general 
abode; the place of general abode of a person means his principal, 
actual dwelling place in fact, without regard to intent.” This 
definition clears up all possible doubt regarding the term “‘resi- 
dence” as used in statutes, which has generally been interpreted 
to mean legal residence, which in turn has been interpreted to 
hinge upon intent. 

17. $ 1427. 

18. § 1439. 
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mony, administer oaths, and take all acts neces- 
sary in connection with naturalization, including 
granting of naturalization and issuing the cer- 
tificate. Under this law, therefore, an alien 
serviceman, who meets all other requirements 
of the law, may be naturalized while on duty 
outside the United States. 

The definite preference given members of the 
Armed Forces with regard to naturalization is 
sharply contrasted by the penalty imposed for 
refusing to serve, or for desertion. Deserters 
and draft dodgers are permanently ineligible to 
become citizens of the United States and are 
forever incapable of holding any office of trust 
or profit under the United States, or of exercis- 
ing any rights of citizenship thereof.® Any 
alien who claims exemption from service in the 
armed forces on the ground that he is an alien, 
is permanently ineligible to become a citizen of 
the United States.” 


LOSS OF CITIZENSHIP 


Naturalized as well as native born citizens of 
the United States may lose their nationality for 
various reasons set out in section 1481 of the 
McCarran Act. These include acts of treason, 
desertion, renunciation of U. S. citizenship, 
acquisition of foreign nationality, all acts by 
which the person committing them voluntarily 
disassociates himself from the United States or 
shows himself unworthy of its citizenship. 
There are, however, several additional grounds 
for loss of nationality which apply to natural- 
ized citizens only, and which do not require any 
positive act on the part of the citizen. Since 


19. § 1425. 

20. $1426; The Act distinguishes between citizens and nationals of 
the United States. A “national” is defined in section 1101 (a) 
(21) as a “person owing permanent allegiance to a state’; and 
“national of the United States” as “‘(A) a citizen of the United 
States, or (B) a person who, though not a citizen of the United 
States, owes permanent allegiance to the United States” (§ 1101 
(a) (22)). Therefore, a citizen is a national, but a national is 
not always a citizen. A national may acquire citizenship by 
naturalization in the same manner as an alien, the only require- 
ments which are different are those of residence and physical 
presence within the United States (§ 1436). Nationals, but not 
citizens of the United States, are persons born in an outlying 
possession of the United States; persons born outside the United 
States or its outlying possessions of parents both of whom are 
nationals, but not citizens, of the United States fulfilling certain 
residence requirements; and persons of unknown parentage found 
in an outlying possession while under the age of 5 years until 
shown, prior to reaching the age of 21, that they were born 
elsewhere. ‘Outlying possession” means American Samoa and 
Swains Island ($1101 (a) (29)). Citizens have to be residents 
of a “State” (U. S. Const. Amend. XIV). Since the term “State” 
as used in the McCarran Act, includes all the territories of the 
U. S. ($1101 (a) (36)), but not the outlying possessions, a 
national has to become a resident of a “State” in order to become 
eligible for citizenship by naturalization. (8 1436). 
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loss of nationality in all these cases is automatic 
and positive action to prevent it is necessary, 
the relevant provisions of the McCarran Act 
are of great importance to the naturalized 
serviceman.” 

The general rule is that naturalized citizens 
automatically lose their citizenship by three 
years of continuous residence in the country of 
their origin (“‘state of which he was formerly a 
national or in which the place of his birth is 
situated”), or five years of continuous residence 
in any other foreign state or states.22 These 
provisions are retroactive insofar as they pro- 
vide that loss of American nationality will re- 
sult whether the residence in a foreign country 
was established before or after the effective date 
of the McCarran Act. A naturalized American 
citizen who resides abroad but who takes occa- 
sional trips to the United States, does thereby 
not interrupt the continuity of his foreign resi- 
dence which deprives him of his American 
Nationality.” 

From the general rule of loss of nationality 
through residence abroad there are several im- 
portant exceptions for naturalized servicemen, 
regardless of whether such residence is in the 
country of their origin or in any other foreign 
country. Section 1485 (1) provides that resi- 
dence abroad does not result in loss of citizen- 
ship if the resident is in the employment of 
the Government of the United States. This 
provision takes care of naturalized service- 
men abroad under orders. Fleet Reservists, 
although not on active duty, are considered by 
the Department of State to be in the “employ- 
ment” of the United States, since they receive 
compensation from the Government and are 
subject to orders of the Navy and to the Uniform 
Code of Military Justice.** Former naturalized 
servicemen, including retired members of the 
Fleet Reserve, are exempt from loss of nation- 
ality through residence abroad if (1) they re- 
ceive compensation from the United States 
government and have resided abroad on :ac- 
count of disability incurred in its service; if 
(2) they have resided in the United States not 
less than 25 years subsequent to naturalization 





21. $ 1488. 

22. § 1484. 

23. $1101 (a) (33): “residence shall be considered continuous where 
there is a continuity of stay but not necessarily an uninterrupted 
physical presence in a foreign state or states or outside the 
United States”. 

24. Article 2, USMJ. 
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and have attained the age of 60 years when the 
foreign residence was established; and if (3) 
they are prevented from returning to the United 
States exclusively by their own ill health, or the 
ill health of certain members of their families, 
provided that they register at least every six 
months at the appropriate Foreign Service 
Office, submitting satisfactory evidence of the 
above conditions.” If residence is established 
in a country other than that of the naturalized 
citizen’s origin, 25 years of residence in the 
United States after naturalization—regardless 
of age—is sufficient to prevent loss of nation- 
ality through residence abroad. 

Section 1486 (1) makes additional exceptions 
from loss of nationality through residence 
abroad for War Veterans if this residence is 
in a country other than that of their origin. 
The two provisos of this section of the Act refer 
back to the Nationality Act of 1940 and are 
somewhat difficult to understand. The section 
establishes the following rules for War Vet- 
erans: (1) Naturalized veterans of all three 
wars (Spanish American, World War I and II) 
do not lose their citizenship through residence 
in a country other than that of their origin, re- 
gardless of whether this residence was estab- 
lished before or after the effective date of the 
McCarran Act. (2) Veterans of World War 
II lose their American Nationality through 
three years of residence in their home country, 
but veterans of World War I and the Spanish 
American War will lose their American Na- 
tionality through residence 
country only if they established this residence 
after the effective date of the McCarran Act 
and complete three years of residence there; or, 
if they had previously established residence in 
their home country, complete three years of 
residence there after the effective date of the 
McCarran Act. The Department of State in- 
formally interprets this provision as granting 
these veterans three years of residence in their 
home country after the effective date of the 
McCarran Act, without loss of nationality, re- 
gardless of how many years they had resided 
there before the Act came into force. The ex- 
emption from loss of nationality through resi- 
dence abroad granted veterans, includes their 
spouses, children and dependent parents. 

There are other exceptions from the general 
25. $ 1485. 





in their home © 


rule that continuous residence abroad will result 
in loss of nationality of naturalized citizens. 
Loss of nationality is not caused by residence 
abroad for the purpose of pursuing a full course 
of study or for the purpose of carrying on a 
business or other commercial activity which 
will directly benefit American trade or com- 
merce. All of these exceptions are enumerated 
in sections 1485 and 1486 and should be con- 
sulted in any case in which a naturalized citizen 
intends to reside abroad for an extended period 
of time. Inall cases not covered by exemptions, 
loss of nationality is automatic, and the only 
way of preventing this loss is to reestablish 
residence in (not just take an occasional trip 
to) the United States before the period of time 
set by the law for loss of nationality in the 
individual case has expired. 


SPOUSES : ENTRY 


Alien spouses of citizen servicemen are en- 
titled to nonquota immigrant status. The alien 
wife of an alien serviceman who desires to be 
admitted to the United States for permanent 
residence has to enter on a quota visa. The 
advantages to the alien who qualifies for a non- 
quota visa are evident when one looks at section 
1153 which sets up preferences within quotas. 
First preference of 50% of the annual quota of 
each area goes to qualified immigrants whose 
services the Attorney General determines to be 
urgently needed in the United States because of 
education, training, or other specialized experi- 
ence of the applicant. The next 30% are 
allotted to parents of United States citizens over 
21 years of age. The last 20% go to spouses or 
children of aliens lawfully admitted for per- 
manent residence. Only that part of the quota 
of each area not required for immigrants in the 
above three preferred classes may be made 
available for the issuance of immigrant visas 
to other qualified immigrants, and.even for this 
remaining unused part of each quota there is a 
25% preference for brothers, sisters, sons and 
daughters of United States citizens. There- 
fore, the wife of a United States citizen may be 
issued a nonquota visa immediately, if she ful- 
fills all other requirements for admission, 
whereas the future wife of a citizen or the wife 
of an alien, who has to enter on a quota visa, may 
have to wait for a long time until a quota be- 
comes available, during which time she is reg- 
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istered on a quota waiting list. As previously 
pointed out, she cannot enter the United States 
on a visitor’s visa while waiting for a quota. 
In order to be eligible for such a visa she must 
have “no intention of abandoning her (his) 
residence in a foreign country”. Registration 
on a quota waiting list and application for a visa 
to be admitted for permanent residence in the 
United States is, of course, evidence of intent 
to the contrary. 


NATURALIZATION 


The general requirements for naturalization 
which the alien spouse of a United States citizen 
has to meet, are the same as those for other 
aliens. The residence requirements for the 
spouse of a citizen are normally three years, 
with certain requirements of physical presence 
in the United States.” If, however, a citizen 
serviceman is ordered overseas where he may 
take his family with him, his alien spouse may 
be naturalized immediately, regardless of any 
period of residence in the United States, if she 
is in the United States at the time of naturaliza- 
tion and declares before the naturalization court 
in good faith that she intends to take up resi- 
dence in the United States upon completion of 
her husband’s tour of duty abroad.” This pro- 
vision is new and gives alien wives of citizen 
servicemen ordered for duty abroad a great 
advantage, of which they should avail them- 
selves whenever possible. Not only will their 
status as American citizens give them the same 
advantages and protection other Americans 
abroad enjoy, but they will be spared all the 
trouble connected with acquisition and exten- 
sion of reentry permits. 

In connection with the naturalization of alien 
wives of servicemen, the requirement of the 
status of a person “lawfully admitted for per- 
manent residence” has created some problems. 
Persons who under the old law were excluded 
from admission to the United States as immi- 
grants and from citizenship (i. e., members of 
the Asiatic races) can now become naturalized, 
since the McCarran Act eliminates all racial 
grounds for exclusion.” In the past, these per- 
sons frequently entered on nonimmigrant visas 
and remained in the United States on temporary 


26. $1101 (a) (15) (b). 
27. $ 1430 (a). 

28. $ 1430 (b). 

29. § 1422. 
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permits which were extended from time to time. 
Such alien wife of a citizen serviceman who now 
wishes to become naturalized, is faced with the 
problem of acquiring the status of a person 
lawfully admitted for permanent residence, 
which has been discussed in detail in connec- 
tion with naturalization of alien servicemen. 
The alien wife of a citizen serviceman has, how- 
ever, the advantage of being eligible for a non- 
quota visa.” As far as adjustment of status is 
concerned, this would eliminate the one difficulty 
which the alien serviceman in the same situation 
encounters: the requirement of section 1255 
that a quota or nonquota immigrant visa be 
immediately available. This section of the Act 
provides that in order to be eligible for adjust- 
ment of status, a person claiming to be entitled 
to nonquota immigrant status because of mar- 
riage to a United States citizen must “have been 
in the United States for at least one year prior 
to acquiring that status”. Adjustment of status 
without the necessity of the leaving the United 
States would, therefore, not be possible in those 
cases where the marriage took place before the 
person entered the United States as a nonimmi- 
grant, or within less than one year after coming 
to the United States. In all these cases the 
alien wife will have to leave the United States 
and reenter on a nonquota immigrant visa. 


LOSS OF NATIONALITY BY SPOUSES 


The naturalized spouse of a serviceman is 
subject to the same provisions concerning loss 
of nationality as other naturalized citizens, in 
particular, loss of nationality through continu- 
ous residence abroad (three years in the country 
of her origin and five years in any other country 
or countries). A naturalized wife residing with 
her serviceman husband stationed on duty 
abroad does not lose her citizenship due to this 
residence." This is particularly important in 
the many cases where the husband is stationed 
in the country of his wife’s origin: without the 
provision of section 1485 (7), the naturalized 
wife would lose her citizenship by residing with 
her husband throughout a three year tour of 
duty in that country. 


CHILDREN 
Under United States law, the primary factor 
in determining citizenship is the place of birth. 


30. $1101 (a) (27) (b). 
31. § 1485. 
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A child born in the United States and under 
its jurisdiction is a citizen of the United States 
even if both parents are aliens.** Persons born 
in an outlying possession on or after the date 
of formal acquisition of such possession are 
nationals, unless they are also citizens under 
some other provision of law (i. e., one parent 
is a citizen meeting certain residence require- 
ments). Children born outside the United 
States or its outlying possessions are citizens 
if at least one of the parents is a citizen meeting 
certain residence requirements. These require- 
ments get more stringent depending on the 
citizenship status of the other parent. A child 
born outside the United States to a citizen serv- 
iceman and an alien wife is a citizen only if 
the serviceman was physically present in the 
United States or its outlying possessions for a 
period or periods totaling 10 years or more, at 
least half of which must have been after he 
reached the age of fourteen years.* Under this 
provision, a serviceman younger than nineteen 
years of age cannot meet the physical presence 
requirements which confer citizenship on his 
child born outside the United States of an alien 
mother. Honorable service in the armed forces 
may be included in computing the physical pres- 
ence requirements. In determining citizenship 
status of children born abroad, the Department 
of State does not consider stay abroad under 
orders as interrupting “residence” in the United 
States. 

For illegitimate children, the same provisions 
apply as for legitimate children, provided their 


32. § 1401 (a) (1). 
33. $1401 (a) (7). 





paternity has been established by legitimation, 
under the law of the child’s residence or domicile 
or under the law of the father’s residence or 
domicile, while under the age of 21." 


CONCLUSION 


In conclusion, a few practical matters should 
be pointed out. All problems concerning issu- 
ance of visa, determination of nationality of 
persons not in the United States, are under the 
cognizance of the Department of State. Ques- 
tions relating to such problems should be re- 
ferred to the appropriate consular office. I] 
other problems in connection with admission, 
naturalization, etc., come under the cognizance 
of the Immigration and Naturalization Service 
of the Department of Justice. The legal officer 
stationed abroad, when confronted with doubt- 
ful cases, will do well to submit them to the 
appropriate United States consul for advice and 
determination. 

Former servicemen who are naturalized 
citizens residing abroad, or naturalized wives 
of former servicemen residing abroad, will find 
it to their advantage to register with the appro- 
priate consular officer and to maintain effective 
registration throughout their stay abroad, 
Although there is no law requiring registration 
of naturalized citizens abroad, the previously 
pointed out danger of loss of citizenship through 
residence in a foreign country makes this regis- 
tration advisable. It enables the consular offi- 
cer to keep these persons informed of any 
change in the law or any imminent change in 
their status. 

34. $1101 (ce) (1) 38 1409. 








EXECUTIVE ORDER 10565 


A word of caution has been voiced concerning 
the application of par. 127c, Section B, p. 228, 
MCM, 1951, as amended by Executive Order 
10565. (JAG Journal, Nov. 54, p. 23.) The 


proof of three previous convictions during the 
year next preceding the commission of the of- 
fense of which the accused stands convicted will 
authorize the increased punishment of confine- 





ment at hard labor for one year ONLY in those 
cases where a DISHONORABLE DISCHARGE 
is not authorized. NOTE that under Articles 
108, 109, 121, 182 and 134 there are offenses 
which authorize a dishonorable discharge but 
less than one year’s confinement. This part of 
the new amendment does NOT apply in these 
cases. 
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ACCESSORIES: 
After the fact—larceny. Nov 54, p. 12. 
Before the fact—conviction of principal not necessary. 
p. 6. 


ACCOMPLICE: 


Giver and receiver of bribes. Nov 54, p. 12. 


ACCUSED: 


Defense on appeal. Jul 54, p. 3. 


AFFIRMATIVE DEFENSES: 


Degree of proof. Mar 53, p. 15. 


ALIENS: 


Immigration and naturalization. Dec 54, p. 14. 


ALLOTMENTS: 


Overpayment of. Nov 53, p. 13. 


APPOINTING ORDER: 


Large membership. Apr 54, p. 6. 


APPREHENSION: 


Duty to record. Jul 54, p. 14. 
Evidence of return to military control necessary. Dec 54, p. 13. 
Proof of by d tary evid Sep 53, p. 2. 


ARGUMENT: 


Improper. Feb 53, p. 11. 


ARREST: 


Status presumed to continue. Nov 53, p. 2. 
Straggler’s orders inconsistent with arrest status. Jan 54, p. 19. 
While awaiting punitive discharge. Nov 53, p. 2. 


ARTICLE 31: 


Accused must understand rights. Sep 54, p. 13. 

Incriminating answers may be compelled under certain circum- 
stances. Sep 53, p. 18. 

Handwriting samples compelled. Oct 53, p. 2, 18. 

Statements obtained by foreign police. Dec 54, p. 11. 

Taking urine specimen. Jul 54, p. 13. 

Voluntary production of d ts—no warning required. Jan 54, 
p. 2. 

Warning must precede questioning. May-Jun 53, p. 2. 


ARTICLE 132: 


Fraud against the government. Mar 54, p. 14. 


ARTICLE 134—THE GENERAL ARTICLE: 
Communicating a threat. Sep 54, p. 13. 
Constitutionality. Apr 53, p. 10. 
Examinations—wrongfully obtaining information with intent to 

cheat. Feb 53, p. 12. 

False pass—possession with intent to deceive. Apr 53, p. 10. 
Wrongful possession of false military pass. Mar 54, p. 2. 
Wrongful sale of military passes. Dec. 53, p. 20. 


BAD DEBTS: 


Generally. Nov 54, p. 21. 


BOARD FOR CORRECTION OF 
RECORDS: 


Counsel—restrictions on military personnel. Jan 53, p. 18. 

Generally. Sep 53, p. 3. 

Retroactive retirement pay on basis of corrected record. Apr 53, 
p. 14. 


BOARDS OF REVIEW: 


May affirm findings of guilty and set sentence aside. Apr 54, p. 8. 
May affirm only sentence that is fair and just. Apr 54, p. 17. 
Punitive discharge—no power to suspend. Mar 53, p. 2. 


BREAKING ARREST: 


Proof of by d tary evid 
p. 15. 


Apr 54, 








NAVAL 


May-Jun 53, p. 14; Nov 53, 





DECEMBER 1954 





1953-1954 INDEX 


CHALLENGES: . 
For cause. Dec 54, p. 8. 
Generally. Oct 53, p. 13. 


CHARGES AND SPECIFICATIONS: 
Failure to allege date of offense. Jan 54, p. 2. 
For UA must allege “without authority”. Mar 54, p. 16. 
Order applicable to particular group. Oct 53, p. 20. 
Ship’s order not a general order. Oct 53, p. 19. 
Statute of Limitations. Nov 54, p. 13. 
Wrongful sale of military passes. Dec 53, p. 20. 


CIVIL ACTIONS: 


Privilege against discovery in action against Government. Nov 
53, p. 3. 


CLAIMS: 


Generally. Feb 53, p. 5. 


COLLISIONS: 


Regulations concerning. Jan 54, p. 20. 


COMMAND INFLUENCE: 


Instructing court members. Feb 54, p. 2. 
President of GCM exercising control over junior members. Dec 
54, p. 8. 


CONFERENCES: 


Out-of-court conferences in civilian courts. Jan 53, p. 20. 


CONFESSIONS: . 
Cross-examination of accused on voluntariness. Apr 54, p. 2. 
McNabb Rule does not apply in courts-martial. Sep 54, p. 14. 
Proof of corpus delicti before admission. Dec 54, p. 11. 


CONFINEMENT: 


Authority to suspend. Apr 54, p. 7. 
While awaiting punitive discharge. Nov 53, p. 2. 


CONGRESSIONAL COMMITTEES: 


Advice to witnesses. Feb 54, p. 9. 


CONSTITUTIONAL LAW: 


Article 134, constitutionality. Apr 53, p. 10. 
Intoxication—use of blood samples to prove. Jan 53, p. 20. 


CONVENING AUTHORITY: 


As accuser. Dec 54, p. 2. 

Chief of staff acting as. Jun 54, p. 2. 

Forwarding charges to convening authority who is not a superior. 
Nov 53, p. 16. 


COUNSEL: 
Appellate Defense Counsel. 
Conduct. Apr 54, p. 7. 
Disqualification. Sep 54, p. 15. 
Ethics of Defense Counsel. Apr 53, p. 7. 
In 1846. Nov 53, p. 20. 
Qualification under state law. Nov 54, p. 15. 
Right of. Sep 54, p. 14. 


COURT OF MILITARY APPEALS: 
Certification by JAG. Sep 53, p. 7. 
Not an administrative agency. Apr 54, p. 14. 


COURTS: 


Dignity and decorum. Jan 54, p. 14. 


COURTS-MARTIAL: 


Disqualification of members. Nov 54, p. 13. 

Errors. Apr 54, p. 3. 

Improper influence upon. Jan 54, p. 18; Dec 54, p. 8. 

Private conversation between members and witnesses. Aug 54, 
p. 15. 


DEPOSITIONS: 


Admissibility in military courts. Nov 53, p. 16. 
Qualification of counsel. Oct 54, p. 10. 


Apr 53, p. 3. 


DESERTION: 


Evidence required. Apr 53, p. 11; Nov 53, p. 15. 

Intent to return upon happening of future event. Oct 53, p. 18. 
Interest suspended on savings. Aug 54, p. 11. 

Separate offenses. Jun 54, p. 15. 


DISCIPLINE: 


Request for advice from JAG. Apr 54, p. 7. 
Use of punitive es. Apr 54, p. 7. 


DOCUMENTARY EVIDENCE: 

Authentication. Feb 53, p. 2. 

Forms for offer into evidence. Sep 54, p. 3. 

Official record as proof of facts recited therein. May-Jun 53, 
p. 14; Sep 53, p. 2; Nov 53, p. 15. 

Service record entry—effect of delay in making. Jul-Aug 53, p. 2. 

Signed by direction. Jan 53, p. 22. 

Trial counsel not sworn. Jul 54, p. 15. 


DRUNKEN DRIVING: 


Separate from involuntary manslaughter. Jun 54, p. 16. 


EVIDENCE: 


Apprehension. Dec 54, p. 13. 

Character and reputation. Feb 54, p. 13; Nov 54, p. 9. 
Circumstantial—motion for acquittal. Apr 54, p. 14. 
Declarations of conspirator dmissibility. Sep 53, p. 16. 
Expert testimony. Feb 54, p. 19; Oct 54, p. 10. 

Fingerprint certificate. Apr 54, p. 15. 

Former testimony. Oct 54, p. 11. 








Opinion of non-expert on intoxication. Sep 54, p. 11. 
Past recollection recorded. May 54, p. 9. 


Pr pt when pr tion fails to produce evidence. Apr 
54, p. 13. 


Previous convictions. Mar. 54, p. 5; Aug 54, p. 2. 
Rereading of evidence—precautions in. Nov 53, p. 8. 
Scientific tests. Oct 54, p. 10. 


Similar offenses to prove guilt. Feb 54, p. 19; Apr 54, p. 13; 
Dec 54, p. 3. 


Summary of voluminous records. Jan 54, p. 14. 
Unrelated offenses. Nov 53, p. 8. 


EXECUTIVE ORDER: 

Amendment to MCM, 1951. Nov 54, p. 23; Dec 54, p. 20. 
FINDINGS: 

Err t by pr 
FINE: 


Confinement to enforce. Mar 54, p. 3. 


FOREIGN CLAIMS ACT: 
Precludes checkage under Art. 139 if applicable. Mar 53, p. 16. 
FORFEITURES: 


Correction by supervisory authority. Apr 54, p. 7. 
Generally. Aug 54, p. 12. 


FORMER JEOPARDY: 
Separate offenses arising from same transaction. Mar 53, p. 18. 


FORMER TESTIMONY: 


Admissibility generally. Oct 54, p. 11. 
Admissibility of evidence taken at pretrial investigation. Oct 53, 
p. 2. 


FRAUD: 

By mail. Jun 54, p. 19. 
GENERAL COURT-MARTIAL 

AUTHORITY : 

C. O. Naval Air Station outside U.S. Jun 54, p. 18. 
GOVERNMENT PROPERTY: 

Damage through neglect. May 54, p. 12. 
HOUSEBREAKING: 


Entry must be unlawful. Jul 54, p. 16. 


IGNORANCE OF FACT: 


Presence of prohibited item. May 54, p. 14. 








ident. May 54, p. 13. 
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INDECENT LIBERTIES: 


Indecent exposure before child. Feb 54, p. 17. 


INSANITY: 


Presumption of sanity. May 54, p. 2. 
Prior to trial. Jan 54, p. 3. 


INSTRUCTIONS: 


Accomplice testimony. Nov 54, p. 12. 


Erroneous instructions on maximum sentence. Jan 53, p. 23; 
Feb 53, p. 12. 


Generally. Dee 53, p. 7. 

Housebreaking. Jul 54, p. 16. 

Intent to return upon happening of future event. Oct 53, p. 18. 
Knowledge as element of offense. Apr 54, p. 15. 

Negligent loss of government property. Dec 54, p. 12. 

On evidence improperly admitted. Aug 54, p. 15. 

Reference to decided cases. Sep 54, p. 14. 


INVESTIGATIONS: 
Common errors. Oct 53, p. 5. 
Fires. Feb 53, p. 9. 


Privilege against disclosure. Nov 53, p. 3. 
Procedure. Jun 54, p. 11. 


JURISDICTION: 


Over discharged servicemen. Oct 54, p. 17. 
SpCM without jurisdiction to try capital offenses. Sep 53, p. 20. 


LARCENY: 


Accessory after the fact. Nov 54, p. 12. 
Negligent loss of government property as defense. Dec 54, p. 12. 


LAW OFFICER: (See INSTRUCTIONS:) 


Out of court conferences. Jun 54, p. 20. 
Role of. Nov 54, p. 17. 


LEGAL ASSISTANCE: 


Program. Jun 54, p. 8. 


LEGAL OFFICER: 


Duties and responsibilities—in general. Jan 53, p. 7. 


LEGAL PUBLICATIONS: 


Availability. Jan 54, p. 20. 
Use. Sep 54, p. 8. 


LEGISLATIVE DIVISION, OFFICE OF JAG: 
Legislative process. Jan 53, p. 16. 


LINE OF DUTY: 


Generally. May-Jun 53, p. 11. 


MANUAL FOR COURTS-MARTIAL: 
Amendment to Executive Order. Nov 54, p. 23; Dec 54, p. 20. 
MISCONDUCT: 


Generally. May-Jun 53, p. 3. 


MISSING MOVEMENT: 


Generally. Jan 54, p. 11. 


MISTAKE OF FACT: 
Larceny—must be honest. Sep 54, p. 16. 
NATURALIZATION: 


Alien servicemen. Dec 54, p. 14. 


NEW TRIAL: 


Fraud on the court. May 54, p. 3. 
Newly discovered evidence. Dec 54, p. 9. 


OFFICIAL RECORDS: 

Inaccuracies do not make inadmissible. Mar 54, p. 15. 
ORDERS: 

Generally. Nov 54, p. 3. 

Technical arrest orders issued by different service. Apr 54, p. 9% 
PAY AND ALLOWANCES: 

Allotments—overpayment of. Nov 53, p. 13. 


Aviation pay during administrative suspension. Apr 53, p. 12. 
Combat pay—frostbite as injury. Apr 53, p. 12. 
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Dual compensation statute. Nov 54, p. 19. 

Household. Jan 54, p. 15. 

Mustering out. Feb 54, p. 20. 

Per diem. Jan 54, p. 15. 

Proxy marriages—quarters allowance. Aug 54, p. 11. 

Quarters. Jan 54, p. 16. 

Reservist injured while travelling to active duty station. Nov 54, 
p. 19. 

Retired. Jan 54, p. 15; Nov 54, p. 20. 

Retired officers, federal employment. Apr 53, p. 12. 

Retroactive retirement pay on basis of corrected record. Apr 53, 
p. 14, 

Sea duty. Jan 54, p. 15. 


Severance pay—disability while in a pay forfeiture status. Nov 
54, p. 19. 
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p. 23; 



































ines—i tive pay during absence. Apr 53, p. 12. 
Travel. Jan 54, p. 16. 


While under a death sentence. Jan 54, p. 16. 


POLICY: 


Trial by courts-martial after civil conviction. Apr 54, p. 10, 11. 


PRESUMPTION OF REGULARITY: 


Delivery of orders. Jul 54, p. 14. 


PRETRIAL INVESTIGATION: 


Accuser as investigating officer. Apr 53, p. 11. 
Admissibility in subsequent trial. Oct 53, p. 2. 


PREVIOUS CONVICTIONS: 
(See EVIDENCE:) 


Finality of review. Sep 53, p. 21. 


PRIVATE PROPERTY: 


Emergency seizure by military authorities. Jun 54, p. 3. 


PROCEEDINGS OF NAVAL COURTS: 


Public reporting. Oct 53, p. 3. 


PUNISHMENT: (See SENTENCES:) 
Amendment by Executive Order. Nov 54, p. 23; Dec 54, p. 20. 
Hard labor without confinement—mitigation. Nov 54, p. 16. 
Maximum—LIO of robbery. Jun 54, p. 14. 

Non-judicial. 
appeal. Apr 54, p. 9. 
execution. Apr 54, p. 9. 
extra duty. Jan 53, p. 19; Apr 54, p. 10. 
reduction in rate. Apr 54, p. 10. 
refusal by accused not allowed. Dec 53, p. 21. 


PUNITIVE DISCHARGE: 


Board of review—no power to suspend. Mar 53, p. 2. 
Confinement or arrest while awaiting. Nov 53, p. 2. 


RADAR: 


Duty to utilize. Dec 53, p. 3. 


REASONABLE DOUBT: 


Strong probability of guilt insufficient to convict. Mar 53, p. 18. 


REDRESS OF INJURIES TO PROPERTY: 


Article 139. Mar 53, p. 11, 16. 


REENLISTMENT BONUS: 


Refund of. Aug 54, p. 11. 


REHEARING: 
Supervisory authority may order. May-Jun 53, p. 14. 
RESERVE PERSONNEL: 
Disabled from disease contracted while on active duty. Aug 54, 
p. 10. 


Injured while travelling to active duty station. Aug 54, p. 10. 
Physical disability benefits. Feb 53, p. 3; Mar 53, p. 16. 


RETIREMENT: 
(See PAY AND ALLOWANCES:) 


Physical Disability. 
Fleet reservists—eligibility. Jan 53, p. 19. 
Reserve personnel. Feb 53, p. 3. 

Role of counsel. Feb 54, p. 3. 
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DURNAL& DECEMBER 1954 


RULES OF THE ROAD: 


As affected by radar. Dec 53, p. 3. 


SEARCH AND SEIZURE: 
By non-commissioned officer. Apr 54, p. 16; Oct 54, p. 11. 
Generally. Jul-Aug 53, p. 3. 
Not under the authority of the United States. Dec 54, p. 10. 
Unreasonable search and seizure by state officers. Sep 53, p. 17. 


Use of evidence obtained by unlawful search and seizure. Jun 54, 
p. 19. 


SENTENCES: (See PUNISHMENT:) 


Bread and water—maximum. Jul-Aug 53, p. 14. 

Bread and water—maximum imposable by SumCM. Jan 53, p. 19. 
(But see Jul-Aug 53, p. 14.) 

Effective date of suspension. Apr 54, p. 11. 

Err t by president. May 54, p. 14. 

Excessive bread and water, proper action of reviewing authority. 
Sep 53, p. 18. 


Forfeitures approved during confinement. Nov 53, p. 17. 


Maximum sent err advice by LO or Pres. Jan 53, p. 
23; Feb 53, p. 2. 


Restriction combined with punitive discharge. Dec 53, p. 2. 
Sentences of Courts-Martial—in general. Jan 53, p. 3. 


SEPARATE OFFENSES: 


Unauthorized absence and failure to report. Sep 53, p. 19. 


SLEEPING ON WATCH: 


Generally. Nov 53, p. 9. 


STAFF LEGAL OFFICER: 


Review. Apr 54, p. 17. 


STATUTE OF LIMITATIONS: 


Change of date of alleged offense. Nov 54, p. 13. 


STIPULATIONS: 


Assent of accused. Dec 53, p. 19. 
Construction of. Dec 53, p. 19. 
Generally. Mar 53, p. 3. 


SUMMARY COURTS-MARTIAL: 
(See SENTENCES :) 


Generally. Jan 54, p. 7. 


SUPERVISORY AUTHORITY: 


Powers of. May-Jun 53, p. 14. 


SURVIVORS’ ANNUITY PLAN: 


Generally. Oct 54, p. 13. 


TAXATION: 


Federal income tax—partial and total forfeitures of pay. Apr 54, 
p. 8. 

Soldiers’ and Sailors’ Relief Act—effect on personal property 
taxation by state. Jul-Aug 53, p. 9. 


THEFT: 


Consent to wrongful taking. Nov 53, p. 18. 


TRAVEL ORDERS: 
Effective date. Aug 54, p. 10. 
Reimbursement for hire of special conveyance. Aug 54, p. 11. 


TRIAL COUNSEL: 


Preparation and tactics. Aug 54, p. 3. 


UNAUTHORIZED ABSENCE: 


Inception must be established. Jan 53, p. 2. 
Service record entry—effect of delay in making. Jul-Aug 53, p. 2. 


UNIFORM CODE OF MILITARY JUSTICE: 
R ded d Jun 54, p. 9. 


VACATION OF SUSPENSION: 


After expiration of probationary period. Apr 54, p. 19. 
For act occurring prior to effective date. Jun 54, p. 18. 


VARIANCE: 


Conviction of theft of goods not alleged. Jan 53, p. 23. 











VIOLATION OF LAWFUL 
GENERAL ORDER: 


Capacity to issue general order. Oct 53, p. 19. 
pleading and burden of proof. Apr 53, p. 2. 





Excepti 


WAIVER: 


Misconduct of jurors. Apr 54, p. 13. 
Use of former testimony. Oct 54, p. 11. 


WAR: 
Korean conflict as war. Sep 53, p. 20. 
U. A. during. Jul 54, p. 16. 


WITNESSES: 


Attacking credibility of accused. Jun 54, p. 19. 
Credibility of police officers. Sep 54, p. 12. 
Impeachment of defendant’s testimony. Sep 54, p. 11. 
Infants—competency. Feb 53, p. 12. 


WORTHLESS CHECKS: 


Generally. Oct 54, p. 3. 


Cases Digested 


United States v. Adamiak, 4 USCMA 412, 15 CMR 412—Anug 54, p. 15 
United States v. Anderson, 2 USCMA 606, 10 CMR 104—Sep 53, p. 21 
United States v. Ayers, 4 USCMA 220, 15 CMR 220—Jul 54, p. 16 
United States v. Bancroft, 3 USCMA 3, 11 CMR 3—Sep 53, p. 20 
United States v. Barrett, 3 USCMA 294, 12 CMR 50—Nov 53, p. 15 
United States v. Beene, 4 USCMA 177, 15 CMR 177—Jun 54, p. 16 
United States v. Bennett, 4 USCMA 309, 15 CMR 309—Jul 54, p. 14 
United States v. Benson, 3 USCMA 351, 12 CMR 107—Dec 53, p. 2 
United States v. Bey, 4 USCMA 665, 16 CMR 239—Nov 54, p. 12 
United States v. Biesak, 3 USCMA 714, 14 CMR 132—May 54, p. 2 
United States v. Blue, 3 USCMA 550, 13 CMR 106—Mar 54, p. 2 
United States v. Bourchier, 5 USCMA 15, 17 CMR 15—Dec 54, p. 9 
United States v. Brown, 3 USCMA 454, 13 CMR 10—Feb 54, p. 17 
United States v. Brown, 4 USMCA 683, 16 CMR 257—Nov 54, p. 13 
United States v. Brumfield, 4 USCMA 404, 15 CMR 404—Aug 54, p. 15 
United States v. Buck, 3 USCMA 341, 12 CMR 97—Nov 53, p. 18 
United States v. Bunch, 3 USCMA 186, 11 CMR 186—Oct 53, p. 19 
United States v. Bunting, 4 USCMA 84, 15 CMR 84—Jun 54, p. 2 
United States v. Cambridge, 3 USCMA 377, 12 CMR 133—Dec 53, p. 19 
United States v. Cavallaro, 3 USCMA 653; 14 CMR 71—Apr 54, p. 17 
United States v. Clark, 4 USCMA 650, 16 CMR 224—Nov 54, p. 14 
United States v. Coates, 2 USCMA 625, 10 CMR 123—Sep 53, p. 2 
United States v. Coulter, 3 USCMA 657, 14 CMR 75—Apr 54, p. 17 
United States v. Crawford, 4 USCMA 701, 16 CMR 275—Dec 54, p. 13 
United States v. Davis, 4 USCMA 577, 16 CMR 151—Oct 54, p. 11 
United States v. Deain, 5 USCMA 44, 17 CMR 44—Dec 54, p. 8 

United States v. Downs, 4 USCMA 8, 15 CMR 8—Apr 54, p. 15 
United States v. Drain, 4 USCMA 646, 16 CMR 220—Oct 54, p. 10 
United States v. Eagleson, 3 USCMA 685, 14 CMR 103—Mar 53, p. 16 
United States v. Eggers, 3 USCMA 191, 11 CMR 191—Oct 53, p. 2 
United States v. Engle, 3 USCMA 41, 11 CMR 41—Sep 53, p. 21 
United States v. Ford, 4 USCMA 611, 16 CMR 185—Oct 54, p. 10 
United States v. Fout, 3 USCMA 565, 13 CMR 121—Mar 54, p. 16 
United States v. Frantz, 2 USCMA 161, 7 CMR 37—Apr 53, p. 10 
United States v. Frisbee, 2 USCMA 293, 8 CMR 93—May-Jun 53, p. 14 
United States v. Gohagen, 2 USCMA 175, 7 CMR 51—Apr 53, p. 2 
United States v. Grisham, 4 USCMA 694, 16 CMR 268—Dec 54, p. 11 
United States v. Hagen, 2 USCMA 324, 8 CMR 124—Jul—Aug 53, p. 2 
United States v. Harjo, 2 USCMA 9, 6 CMR 9—Jan 53, p. 2 

United States v. Hernandez, 4 USCMA 465, 16 CMR 39—Sep 54, p. 13 
United States v. Holiday, 4 USCMA 454, 16 CMR 28—Sep 54, p. 13 


United States v. Jackson, 3 USCMA 646, 14 CMR 64—Apr 54, p. 2 

United States v. Karl, 3 USCMA 427, 12 CMR 183—Dec 53, p. 20 

United States v. Lamerand, 4 USCMA 702, 16 CMR 276—Dec 54, p.12 

United States v. Lampkins, 4 USCMA 31, 15 CMR 31—-May 54, p. 14 

United States v. Landrum, 4 USCMA 707, 16 CMR 281—Dec 54, p. 11” 

United States v. Larney, 2 USCMA 563, 10 CMR 61—Sep 53, p. 21 3 

United States v. Lawrence, 3 USCMA 628, 14 CMR 46—Mar 54, p. 14 A 

United States v. Littrice, 3 USCMA 487, 13 CMR 43—Feb 54,p.2 — 

United States v. Lowery, 2 USCMA 315, 8 CMR 115—May-Jun 53, p. 14 — 

United States v. Lowry, 4 USCMA 448, 16 CMR 22—Sep 54, p. 14 t 

United States v. Marshall, 4 USCMA 607, 16 CMR 181—Nov 54, p. 14 

United States v. Moore, 4 USCMA 482, 16 CMR 56—Sep 54, p. 14 

United States v. Moore, 4 USCMA 675, 16 CMR 249—Nov 54, p. 13 

United States v. McKnight, 4 USCMA 190, 15 CMR 190—Aug 54, p. 2 

United States v. McVey, 4 USCMA 167, 15 CMR 167—Jun 54, p. 14 

United States v. Pease, 3 USCMA 291, 12 CMR 47—Nov 53, p. 16 

United States v. Phillips, 3 USCMA 557, 13 CMR 113—Mar 54, p. 15 

United States v. Prescott, 2 USCMA 122, 6 CMR 122—Mar 53, p. 17 

United States v. Redenius, 4 USCMA 161, 15 CMR 161—Jun 54, p. 15 

United States v. Robinson, 4 USCMA 12, 15 CMR 12—May 54, p. 14 

United States v. Rosato, 3 USCMA 143, 11 CMR 143—Oct 53, p. 18 

United States v. Rowan, 4 USCMA 430, 16 CMR 4—Sep 54, p. 16 

United States v. Rushlow, 2 USCMA 632, 10 CMR 130—Oct 53, p. 18 

United States v. Ryan, 3 USCMA 735, 14 CMR 153—May 54, p. 12 

United States v. Sell, 3 USCMA 202, 11 CMR 202—Oct 53, p. 20 

United States v. Simmons, 2 USCMA 105, 6 CMR 105—Mar 53, p. 2 

United States v. Smith, 3 USCMA 336, 12 CMR 92—Nov 53, p. 17 

United States v. Stringer, 4 USCMA 494, 16 CMR 68—Sep 54, p. 15 

United States v. Sutton, 3 USCMA 220, 11 CMR 220—Nov 53, p. 16 

United States v. Swanson, 3 USCMA 671, 14 CMR 89—Apr 54, p. 16 

United States v. Teague, 3 USCMA 317, 12 CMR 73—Nov 53, p. 2 

United States v. Vanderpool, 4 USCMA 561, 16 CMR 135—Oct 54, p. 11 

United States v. Volante, 4 USCMA 689, 16 CMR 263—Dec 54, p. 10 

United States v. Wappler, 2 USCMA 393, 9 CMR 23—Jul-Aug 53, p. 14 

United States v. Wellman, 4 USCMA 348, 15 CMR 348—Jul 54, p. 15 

United States v. White, 3 USCMA 666, 14 CMR 84—Apr 54, p. 15 

United States v. Williams, 4 USCMA 241, 15 CMR 241—Jul 54, p. 16 

United States v. Williamson, 4 USCMA 320, 15 CMR 320—Jul 54, p. 13 

United States v. Wilson and Harvey, 2 USCMA 248, 8 CMR 48—May- 
Jun 53, p. 2 

NCM 248, Anderson 13 CMR 519—Jan 54, p. 2 

NCM 262, Barnes 13 CMR 552—Feb 54, p. 19 

NCM 269, Bedore 13 CMR 572—Feb 54, p. 19 

NCM 162, Denton 7 CMR 455—Apr 53, p. 11 

NCM 151, Hess 6 CMR 459—Jan 53, p. 23 

NCM 152, Johnson 6 CMR 459—Jan 53, p. 22 

NCM 164, Lawler 7 CMR 462—Apr 53, p. 11 

NCM 153, Morgan 6 CMR 462—Jan 53, p. 23 

NCM 155, Papson 6 CMR 466—Feb 53, p. 12 

NCM 345, Smith — CMR — —Nov 54, p. 12 

NCM —, Taylor 1-54-S—1005—Dec 54, p. 2 

NCM 255, Thompson 2-53-S-856 (unpublished)—Jan 53, p. 19 

NCM 257, Turpin 13 CMR 537—Jan 53, p. 2 

NCM —, Waldron 2-52-G-902 (unpublished)—Feb 53, p. 12 


NOTE: Many inquiries have been received by the JAG Journal con- 
cerning the availability of a recent cumulative index. Current 
budgetary limitations forbid publication at this time of an index 
similar to the latest cumulative index (Aug. ’47-Dec. ’52). This 
issue, however, contains an index for 1953-1954 which together 
with the latest cumulative index (’47-’52) will cover all issues of 
the JAG Journal. A limited supply of the Aug. ’47-Dec. ’52 index 
is still available. All requests for copies of this index should be 
addressed to the EDITOR, JAG JOURNAL, NAVY DEPART- 
MENT, WASHINGTON 25, D. C. 
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